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Subt i t l -e f  of  the Resource Conservat ion and Recovery Act
( *RCRA" )  ,  42  U .S .C .  556991 -6991 i :  pu rsuan t  t o  Sec t i on  22 ,L i  ( a \  o f
the consol, idated RuJ-es of  pract ice Governing the Administrat . ive
Assessment of  c i -v i f  penalt ies and the Revocat ion/Terminat ion or
Suspens ion  o f  Pe rm l t s ,  40  C .F .R .  S  22 .L ' t  ( a ) ,  Cen tu r y  O i1
Acquisi t ion Corp. ( . .Re spondent, ,  )  is found to be in defaul t
because  o f  i t s  f a i l u re  to  appear  a t  t he  schedu led  May  g ,  200?
hear ing  and  to  pu rsue  i t s  de fense .  Such  de fau f t  by  Responden t
cons t i t u tes  an  admiss ion  o f  a l l  f ac t s  a l J -eged  i n  the  Comp la in t .
Responden t  v io ]a ted  Sub t i t l e  r  o f  RCRA,  42  u .s . c .  ss  6991_6991 i ,
the Federal-  regulat ions promulgated thereunder set forth at  40
C.F .R .  pa r t  280 ,  and  the  au tho r i zed  resu la t i ons  o f  t he
Cornmonwealth of  Pennsyfvania,  s Undergr6und Storage Tank program
se t  f o r th  a t  25  Pa .  Code  Chap te r  245 .  The  g193 ,53g  c i - v i l _
administ . rat ive penalty proposed in Complainant,  s prehearing
exchange  and  Mo l i on  fo r  De fau l t  O rde r  i s  assessed  aga ins t
Respondent,  and Respondent is Ordered to comply with the
reguJ-atory requirements set forth in the Compl iance Order
contained within the Complaint .

I ssued :  Sep tember  I j ,  2007

Barba ra  A .  Gunn ing
Admin i s t ra t i ve  Law,Judqe



For  Responden t : M ichae l  J .  Naugh ton ,  Esqu i re
Wi l son ,  E fse r ,  Mos  kow i t  z ,
Ede. lman & Dicker LLp
33  Wash ing ton  S t ree t
Newark ,  NJ  07  7O2-30L j

FACT('AI AND PROCEDVRAI, HISTORY

At af l  t imes relevant to the CompLaint,  Century Oi l
Acquisi t ion Corp. ( , ,COAC- or . 'Respondlnt , , )  owned twi gasot ine
s ta t j , on  fac i l i t i es ,  i nc lud ing  und l rg round  s to rage  tan i  ( . .US t . , )
systems in Stroudsbu.rg,  pennsyl-vania.r  The gaso] ine stat ions,
including the USTs, were J-ocaied on propert l -es owned by a third_
par t y '  on  March  30 t  2004 t  rep resen ta t i ves  o f  t he  un i t ; d  s ta tes
Environmental  Protect ion Agency, Region I I I  ( . ,  Complainant, ,  or the'EPA") and the Pennsylvani i  oepartn6nt of  Environmental
Protect ion (*pADEp,,)  conducted an UST compl iance inspect ion of
the  Fac i l i t i es .  Co rnp la inan t  a l l eges  tha t  Responden t  neg fec ted  to
upgrade  and  ma in ta in  i t s  USTs  a t  i he  Fac i f i t i " "  

" "  
. . . r , , i r c r t  p46 [s6

Federal  and Pennsylvania UST requl-at ions l i  
-  -  * ' -

1  Responden t ' s  f ac i l i t i es  were  (and ,  a t  t he  t ime  o f  t he  f i l i ng  o f
l h t  9o1P l - l n t ,  a re )  :  1 )  F i f t h  s t ree t  f ac i l i t y ,  l oca ted  a t  1410
Nor th  F i f t h  S t ree t  i n  S t roudsburg ,  pennsy fvan ia  ( *F i f t h  S t ree t
fac i l i t y " ) ;  and  2 )  Sco t run  fac i l i t y ,  ] oca ted  on  Rou te  611  i n
Scotrun, Pennsylvania ( . 'scotrun fal :_f i ty, , )  (col l -ect ively referred
to  as  the  "Fac i l i t i es , , )  .

2  The  E i f t h  S t ree t  and  Sco t run  fac iL i t i es  have  th ree  USTs  w i th
assoc ia ted  p ip ing  a t  each  s i t e .

The  F i f t h  S t ree t  f ac i l i t y ,  s  t h ree  tanks  a re  desc r ibed  i n  o rde r :
1 )  app rox ima te l y  10 ,000  ga l l on  capac i t y  s tee l  UST used  fo r  t he
s to rage  o f  gaso l i ne ;  2 )  app rox i rna le l y  tO ,O00  ga l l on  capac i t y
steel-  UST used for the storage of galol ine; 

" . rO 
:)  approxj-mlte_Iy

4 '000  ga1 lon  capac i t y  s tee l -  US t  us6d  fo r  t he  s to rage - t f  gaso l i ne .

The  Sco t run  fac i J_ i t y , s  t h ree  tanks  a re  desc r ibed  i n  o rde r :  l a1
approx ima te l y  6 ,000  ga l1on  capac i t y  s tee l "  UST used  fo r  t he
s to rage  o f  gaso l i ne ; ,2a )  app l6x ima te l y  4 ,000  ga l l on  capac i t y
s tee l  UST used  fo r  t he  s to rage  o f  gas6 l i ne ;  and  3a )  app rox ima te l y
3 ,000  ga l J -on  capac i t y  s tee l -  UST . r "ud  fo ,  t he  s to rage  b f  gaso l i ne .



Complaint and Answer

Comp la inan t  i n i t i a ted  th i s  p roceed ing  by  f i l i ng  a  Comp l -a in t ,
Compl iance order and Not ice of  Opportuni ty f -r  Hearing
( "comp la in t " )  aga ins t  Responden t  pu rsuan t  t o  sec t i on  90oG o f
RCRA,  42  U .S .C .  S  6991e .  f he  Comp la in t  was  f i l ed  on  March  31 ,
2006 -w i t h  t he  Reg iona l  Hea r i ng  C l l r k  pu rsuan t  t o  40  C .F .R ,  S
22 .1 ,3  l a )  and  cop ies  were  sen t  t o  Responden t  on  Apr i l  3 ,  2006  by
Federa l  Exp ress .3

In the Complaint ,  Complainant charges that Respondent
v i o fa ted  sub t i t l e  r  o f  RCRA,  42  u . s . c .  s s  6991_6ggL i ,  t he  Fede ra l
regu la t i ons  p romu lga ted  the reunder  se t  f o r th  a t  40  C . I . .R .  pa r t
280 ,  and  the  au tho r i zed  regu la t i ons  o f  t he  Commonwea l th  o f
Pennsy l van ia ' s  Underg round  S to rage  Tank  p rog ram se t  f o r th  a t  25
Pa .  Code  Chap te r  245 .  Comp la inan t  a l l eges  i ha t  R"spo r rden t  f a i f ed
to  p rov ide  USTs  Nos .  I ,  2 ,  3 ,  7a ,  2a ,  and ,  3a  w i th  co r ros ion
p ro tec t i on  as  requ i red  by  40  C .F .R .  S  2BO.Z I  and  25  pa .  Code  S
245 .422 ;  f a i l ed  to  p rov ide  re fease  de tec t i on  fo r  USTs  Nos .  l  and
2a  as  requ i red  by  40  CFR SS  2gO.4o -  . 4 j . ( a ) ,  and  . 43  and  25  pa .
Code  SS  245 .447  and  . 444 ;  and  f a i f ed  t o  p rov ide  USTs  Nos .  1  and
2a  w i th  a  l i ne  feak  de tec to r  and  annua f  l i ne  t i gh tness  tes t r -ng  o r
mon th l y  mon i t o r i ng  as  requ i red  by  40  C .F .R .  S  2gO.4 l  ( b )  ( 1 )  and  25
Pa .  code  S  245 .442 (2 )  ( i ) .

Pu rsuan t  t o  Sec t i on  9006 (d )  12 )  o f  RCRA,  42  U .S .C .  S
6991e(d )  (2 ) ,  Comp la inan t  p roposes  the  impos i t i on  o f  a  c i v i l
admin i s t ra t i ve  pena l t y  o f  g193 ,539  aga ins t  Responden t  f o r  f a i l i ng
to comply with the requirements or s iandards piomulgated by the
Admin i s t ra to r  under  Sec t i on  9003  o f  RCRA,  42  U .S .C .  S  6991 ,b ,  and
for fai l ing to comply with the requirements or standards of  a
I t i t :  

p lgglam approved pursuanr to Sect ion 9004 of RCRA, 42
U.S .C .  S6991c .  Comp la j -nan t  a l so  seeks  the  en t r v  o f  a  comnt . i  ance
Order agalnst Respondent.

.  On May 3, 2006, Respondent f i l_ed an Answer to the Complaint
w i th  the  Reg iona l  Hear ing  C le rk .a  In  j - t s  Answer ,  Responden t

3 The Complalnt  advised Respondent,  inter al ia,  Lhat as a basis
fo r  ca l - cu la t i - ng  a  spec i f i c  pena f t y  pu rsuan t  t o  40  C .F .R .  S  22 .19
(a )  (4 ) ,  Comp la inan t  wou ]d  cons ide i ,  among  o the r  f ac to rs ,
Responden t ' s  ab i t i t y  t o  pay  a  c i v i l  p " . ra l t y  and  tha t  t he  bu rden
of raj-s ing and demonstrat ing an inabi l i ty to pay rests with the
Responden t .  Comp la in t  a t  23 .

a  Pu rsuan t  t o  40  C .E .R .  S  22 .L5 (a ) ,  an  answer
must be f i led within 30 days af ter servj_ce of

to the complaint
the complaint .



reques ted  a  hea r ing  on  the  i ssues  ra i sed  i n  the  comp la in t  and
den ied  tha t  i t  v i o la ted  RCRA in  the  manner  a l l eged  i n  the
Complaint .  Respondent denj_ed that i t  is  the owner or the
opera to r  o f  t he  USTs  in  ques t j -on .

Designation of the presiding .tudg,e and prehearing proceduree

By  Orde r  da ted  Ju l y  29 ,  2006 ,  t he  Honorab fe  Car f  C .
Charnesk i ,  an  admin i s t ra t i ve  l aw  judge  ( *AU- ) ,  was  des igna ted  as
the  P res id ing  O f f i ce r  f o r  t h i s  case .  Judge  Charnesk i  i s l ued  a
Prehear ing  Orde r  da ted  Augus t  g ,  2006  tha t  es tab l i shed  a
p rehear ing  schedu le  fo r  t he  pa r t i es .  The  Orde r  requ i red  the
par t i es  to  f i l e  open ing  p rehear ing  exchanqes  by  Augus t  2g ,  ZOO6
and_rep l i es  to  p rehear ing  exchanqes  (op t i ona l ) -by  Sep tember  11 ,
2006 .  On  Augus t  28 ,  2006 ,  Comp l i i nan t  f i l ed  and -se rved  cop ies  o f
i ts prehearing exchange in accordance with Judge Charneski is
P rehear ing  Orde r .

Respondent fai l -ed to f i le t inety i ts prehearing exchange as
r ' l  i  r a a t a A  i  h  T t , . . l ^ ^  - rr r r . reuLcL r  r r  L . / uoge  una rnesk i ,  s  Augus t  g ,  2006  p rehear ing  Orde r .
complalnant then f i fed a Mot ion for rssuance of show cause order
that was granted by , Iudge Charneski  on Septembe r I I  ,  2006.

In  response  to  the  Orde r  t o  Show Cause ,  Responden t , s  new ly
obtained counsef sent a let ter to ,Judge Charneski  on September
13 , .2006  reques t i ng  an  ex tens ion  o f  t ime  to  f i l _e  i t s  p rehear ing
exchange and rais ing Respondent,  s di f f icul- ty in obtai-ning
w i tnesses ,  expe r t s ,  and  documen ta t i on  re l -a t ] - ve  to  Respon jen t , s
ab i l - i t y - to -pay  de fense .5  Responden t  s ta ted  tha t  i t  ceased  do ing
bus iness  i n  t he  fa te  1990 ' s  and  was  pu rsu ing  i nab i l i t y  t o  pay  as
9 le  o f  i t s  p r imary  de fenses .  I n  an  Orde r  i ssued  Sep tember  1g ,
2006, ^Iudge Charneski  granted Respondent an extension to f l1e a
p . rehear ing  exchange  no  l _a te r  t han  Sep tember  25 ,2006  and
Comp la inan t  a  rep l - y  no  l a te r  t han  Oc tobe r  9 ,  20O6-6

Responden t  f i l - ed  i t s  Answer  th ree  days  pas t  t he  Apr j_ l  30 ,  2006
dead l i ne .

5 Respondent replaced i ts previous counsel,  paul  S. Baum, by
re ta in ing  M ichae l_  J .  Naugh ton  o f  l i i l son ,  E1se r ,  Moskow i t z ,  

-

Ede lman  &  D icke r  LLp  _

6 Judge Charneski  speci f ical- ly stated, . .Whi le counsef,  s
exp lana t i on  does  no t  necessa r i l y  excuse  responden t , s  f a i l u . re  to
f i l -e a t imely prehearing exchange, given thl  lack of  any
prejudice to compl-ainant,  and given the fact  that respo;dent was
not represented by counsel at  th is t ime, this t r ibunal wi l - l -  ar l -ow



Responden t  f i l ed  i t s  i n i t i a l -  p rehear inq  exchanoe  on
Sep tember  25 ,  2006 .  Responden t ,  s  p rehear ing  exc f ran le  i nc fuded
some f i nanc ia f  i n fo rma t ion  and  documen ts  as  Responden t , s  p roDosed
Exh ib i t  25  ( "Responden t ,  s  Exh ib i t  25 " ) .

I n  a  l e t t e r  da ted  Oc tobe r  4 ,  2006 ,  Comp la inan t  reques ted
Respondent to provide addit ional-  informat ion regarding i ts
ab i l i t y - to -pay  c1a im.  Spec i f i ca l l y ,  Compfa inan i  requ6s ted
Respondent to complete an enclosed g-page quest ionn; i re pursuant
to an EPA Memorandum dated December L6, 1"996, ent i t led ' .Guidance
on Determining a Violator,  s Abi l - i tv to pav a Civi l  penaltv, ,
( "EPA 's  Ab i l i t y - to -pay  po l i cy , ,  )  .

On  Oc tobe r  6 ,  2006 ,  Comp la inan t  f i l ed  i t s  rep l y  p rehear ing
exchange, fn this suppfemental  prehearing exchangel Lomplainant
proposed the assessment of  an admj_nistrat ive penal_ty against
Responden t  i n  t he  amoun t  o f  $193 ,53g  pu rsuan t  t o  Sec t . i on
9006 (d )  ( 2 )o f  RCFG and  40  c .F .R .  S  22 .19  (a )  ( 4 ) .  The  p roposed
pena l t y  was  based  upon  the  s ta tu to ry  pena l t v  f ac to rs  se t  f o r th  i n
Sec t i on  9006 (c )  o f  RCRA and  t he  U .S .  epA  pena l t y  Gu idance  f o r
v io la t i ons  o f  us r  Regu la t i ons  oswER D i rec t i ve  9610 .12  November
14 ,  1990  ( "UST pena l t y  po1 icy , , )  .

Rescheduling of court ptoceedings

On November 20, 2006, , fudge Charneski  rescheduled the
January  22 ,  2OO1 hear ing  fo r  Feb rua ry  5 ,  2007 .  On  January  g ,
2007 ,  , Judge  Charnesk i  i ssued  an  Orde i  ex tend ing  the  sched i l ed
Feb rua ry  5 ,2007  hea r i ng  t o  March  Ze ,  200 '7 ,  and  a f f o rded  t he
part ies an opportuni ty to supplement their  prehearing exchanges
: l ^ !h "  ab i l i t y - to -pay  c la im .  Subsequen t l y .  v i a  a  Ja iua ry  L9 ,
2007 Revised Schedul ing Order,  JuAqe Charneski  postponed the
March  20 ,  2007  hea r ing  to  May  g ,  2a \ j  due  to  a  i chedu l i ng
conf l ict  and extended the due date for the supplemental
prehearing exchanges on t .he issue of Respondent,  s abi l i ty to pay
to  Februa ry  1 ,9 ,  2007 ,  w i th  rep l i es  due  on  Februa ry  26 ,  2OO.7 -
Addit ional ly,  th is order directed that complainant and Respondent
had  un t i f  March  1 -9 ,  2007  to  f i l e  any  e "p " r t  repo r t s  re la t i ng  co
the  ab i l i t y - to -pay  i ssue ,  un t i l -  March  26 ,  2OO7 to  f i l e  summarv
judgemen t  mo t ions ,  and  un t i l  Ap r i l  30 ,  2OOj  to  f i l e  i o in t
s t i puLa t i ons ,

respondent to submit  a prehearing exchange., ,



Ability to Pay Issue

On Februa ry  20 ,  200 ' j  Responden t  sen t  a  l e t t e r  t o  Comp la inan t
rega rd ing  Comp la inan t ,  s  Oc tobe r  4 ,  2OO6 ques t i onna i re  re l l t r ng  to
the  ab i l i t y - to -pay  c la im . '  I n  t h i s  l e t t e r ,  Responden t  a l J_eged
tha t  as  a  d i sso l ved  en t i t y ,  i t  does  no t  have  the  resou rces  o r
i n fo rma t ion  to  respond  to  Comp la inan t ' s  de ta i l ed  ques t i onna i re .
Respondent stated that the documents that i t  previously suppl ied
to  Comp l -a inan t  as  pa r t  o f  Responden t ' s  nxh ib i t  25  j us t i f i ed  i t s
i nab i  l  i t y - to -pay  de fense .

On  Februa ry  26 ,  2001  ,  Comp la inan t  sen t  a  l - e t te r  t o
Respondent stat ing that i t  had submit ted Respondent,  s previously
submi t ted  f i nanc ia . I  i n fo rma t ion  (Responden t , ;  Exh ib i t  i 51  to  f , "o
Mu lJ - i n ,  t he  EPA,  s  cos t - recove ry  ana lys t .  Comp la inan t  f u r the r
S t a t e d  t h a t  M r .  M u l l  i n .  A . . . 1 r . t i n . r  f . ,  h imemorandum, "u".,,'.i i l ' .: ':::l i:?"1; :::"::";Xli]"33;.i3o1orrr.,
t o  pay  the  p roposed  pena l t y  based  on  p rev ious l y  p rov ided
f i nanc ia l  i n fo rma t ion  submi t ted  as  Re iponden t , s  Exh ib i t  25 .

On  March  12 ,  2O0 j ,  pu . r suan t  t o  40  C .F .R .  SS  22 .16  and ,  22 . I g ,
Complainant f i led a Mot ion for Discovery or in the a. l ternat lve
Motion In Limine. Compfainant 's mot ion sought to obtain
f i nanc ia l  i n fo rma t ion  and  cu r r i cu lum v i t aes  i n i t i a l l y  reques ted
on  Oc tobe r  4 ,  2006  to  subs tan t i a te  Responden t , s  ab i l - i t y_ io_pay
c la i -m  and  w i tnesses ,  resumes ,  respec t i i r e t y .  I n  t he  a t l e rna t i ve ,
Complainant sought to precfude Relpondent f rom rais j-ng an
ab i l - i t y - to -pay  c la im  as  a  de fense  to  the  p roposed  pen i t t y  o f
9193 ,538_and  f rom p ro f fe r i ng  ce r ta in  p roposed  exper t  w i t i esses  o r
lntroducinqf any oral  and wri t ten test imony in thl  form of experE
. repo r t s  f o r  such  w i tnesses  a t  t he  hea r ing ,

In  an  Apr i l  4 ,  2O0 j  Orde r ,  Judge .Charnesk i  g ran ted
Complainant 's request to obtain addit ional-  abi l i iy_to_pay
informat ion and the requested curr icufum vi taes f iom Rlsponaent.
Speci- f ical ly,  ,Judge Charneski  ordered Respondent to provide the
curr icu]um vi taes for the ident i f j -ed expert  wi tnesses no later
than  Apr i l  7 r ,  200 ' l  and  to  p rov ide  f i nanc ia l  i n fo rma t ion  re ra t i ng
to  the -ab i l i t y - to -pay  l ssue  ra i sed  by  Responden t  no  J -a te r  t han
Ap r i l  25 ,  2007 .

7  Because  o f  t he  Federa f  Ho l i day  on  Monday ,  Feb rua ry  j . 9 ,  2OO1 ,
R e s p o n d e n t  s u b m i t t e d  t h e  r e s n o n q a  j -  . r  l -  h F  C o m n l : i  n r  

- n n  
' r ' r r a c r t . ^ . ,

February 20, 2oo1 
",.'i:.::;li:":":',:ffir::-::ii: ' 

on ruesdav,



Reassignnent of the case to

On Apr iJ_  9 ,  2007,  th is
unders igned ALJ Barbara  A.
departure from the EpA.

dludge Barbara A. Gunning

case  was  reass igned  to  the
Gunning because of Judge Charneski ,  s

On  Apr i l  12 ,  200 ' r , ,  Comp la inan t  f i l ed  d  supp lemen ta l
p rehear ing  exchange ,  i nc lud ing  Mr .  Mu f l i n ,  s  f e l i ua ry  23 ,  2OOj
memo,randum anaJ-yzing Respondent,s abi l i ty- to_pay cl- im pursuant
to  the  EPA 's  Ab i l i t y - to -pay  po l i cy .

l{otice of planned absence at the echeduJ.ed hearing

On May l ,  2007 dur ing a schedul-ed conference cal_I  between
the undersigned, Complainant and Respondent,  Respondent stated
that i t  woul-d not mount a defense nol  at tend the scheduled
hear ing  because  o f  Responden t , s  i nab i l i t y  t o  pay .s  The
undersigned informed Respondent of  the consequences of not
defending the matter,  speci f ical ly that Respondent could be found
in  de fau l t .  A t  t he  unders i -gned ' s  reques t ,  Responden t  submi t ted  a
l - -e t te r  da ted  May  2 ,  2OO1 s tJ t i ng  tna t  i t  wou ld  no t  appear  a t  t he
May 8, 2007 scheduJ_ed hearing and that i t  had fnowteige of  the
potent ial  negat ive consequences correspondinq thereto]
Responden t  s ta ted  the  f  o l - f  ow inq :

Th is  i s  t o  con f i rm  the  subs tance  o f  ou r
telephone conference yesterday, I {ay I ,  2001 ,
w i th  Your  Honor ,  Je f fe ry  nas t ,  Esq .  and  o the r
EPA rep.res entat ives wherein I  advised that
because  o f  Cen tu ry  O i1 ' s  i nab i l i t y  t o  pay ,
Cen tu ry  O i f  w i t l  no t  be  appear ing  a t  t he
hearj-nq scheduled to begin in this matter on
May  8 ,  200 ' l  a t  9 :00  a .m .  a t  t he  U .S .
courthouse in phi f  ade]phia,  pA.

Century Oi l  is aware of  the fact  that j - ts
fai lure to appear wiI l  resul t  in neqat ive
consequences  fo r  i L ,  wh ich  can  i nc t i r de  a
defaul t  judgment being entered against Cencury
9i+ upon proper appl icat ion and proofs bt
Un i ted  S ta tes  up  to  and  i nc lud ing  the  pena l t y
amoun t  o f  $193 ,538 .  A l - so ,  i t  i s  Cen tu rv  O i1 ,s
understanding that a compl iance orde-r wi l I

" Respondent did not scei i fv
pay  was pr imar i l y  due to  th l
the proposed penal-ty, or the

whethe r  i t s  p ro fessed  i nab i l i t y  t o
cost of  legal-  fees, the amount of
an t i c i pa ted  cos t  o f  comp l iance .



a fso  be  i ssued  aga ins t  i t  d i rec t i ng  Cen tu ry
Oi l  to implement aLl-  required correct ive
ac t i on  a t  t he  two  pennsy l van ia  p rope r t i es
wh ich  a re  the  sub jec t  o f  t he  Un i ted  S ta tes ,
Administrat ive Complaint  in the above matter.

Consequen t l - y ,  t he  May  g ,  2007  schedu led  hea r inq
was cancel- led by the undersigned.

Motion for Default

Pu rsuan t  t o  S  22 .17 (b ) ,  on  June
a Motion for a Defaul- t  Order ("Mot ion
Respondent for i - ts fa i lure to aopear
Compfa inan t  reques ted  the  under i i qned
f i nd ing  Responden t  1 iab le  fo r  a f f  o f
t he  Comp l ian t i  assess ing  the  p roposed
Respondent;  and requir ing Respondent
regulatory requirements as set forth
within the Compl-aint .

-  _R:"pg.dent has not f i l -ed a response to Complainant 's Mot ' t -on
ro r  De f  auJ_ t  .

L5, 2007 ,  Complainant f i led
fo r  De fau1 t " )  aga ins t

a t  t he  May  8 ,  2007  hea r i ng .
to  i ssue  a  De fau l t  O rde r

the  v io la t i ons  a l l eged  i n
pena f t y  o f  $193 ,538  aga ins t

to  comp ly  w i th  a l f  t he
in the Compl iance Order

FINDINGS OF FACT

At al l  t imes relevant to the Complaint ,  including, but
no t  f im i ted  to ,  March  2001  th rough  the  f i l i ng  o f - t he
Comp la in t  on  March  3 I ,  2006 ,  Cen tu ry  O i1  Acqu is i t i on
Corp. ("COaC" or "Respond.ent ' , )  has been a New york
corporat ion doing business in the Comrnonweafth of
Penns v. Ivania .

3.

As a corporat ion, Respondent has been a . .person,,  wi thin
the meaning of that term, as provided in Sect ion
9001 (6 )  o f  RCRA,  42  U .S .c .  S  6991  (6 ) ,  40  C .F .R .  S
280 .1 ,2 ,  and  25  pa .  Code  S  245 .1 .

On or about October 2,  1,990, COAC entered into an
"Agreement of  Purchase and Safe,,  ( ' .Agreement, , )  as
"Purchase r "  w i th  Cen tu ry  O i l  U .S .A . ,  I nc .  ( . .COUSA, , )  as
"Se1ler" and Herman De,fonge, Alma DeJonge, and Ronal-d
DeJonge as "  Pr lncipals .  , ,

The Agreement stated that COUSA and pr incipals agreed
to  se l l  and  COAC ag reed  to  pu rchase  . ' a l 1  o f  Se l_ ie r ' s
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r i gh t ,  t i t l e ,  &  i n te res t  i n  and  to  the  asse ts ,
propert ies,  equipment,  t . radenames and/or serv. icemarks

inven to ry  .  .  and  r i gh ts  o f  t he  Se l l -e r  o f
eve ry  na tu re ,  k ind  and  desc r ip t i on ,  exc lud ing  cash  and
real  property" including ' .a11 underground storage
tanks "  l oca ted  a t  t he  pe t ro .Leum gaso l i ne  re ta i f
s ta t i ons  a t  wh j - ch  UST sys tems  were ,  and  a t  t he  t ime  o f
the  f i l i ng  o f  t he  Comp la in t ,  a re  . l oca ted ,  a t  1410  N .
F i f t h  S t ree t .  S t roudsburg ,  pennsy l - van ia  ( -F j - f t h  S t ree t
fac i l i t y " )  and  on  Rou te  611 ,  ScoLrun ,  pennsy l van ia
( "Sco t run  fac i l i t y , , )  ( co l l ec t i ve l y  . ' t he  Fac i f i t i es . , ) .

The  Agreemen t  was  s igned  by  M ichae l  A .  Da t t i l o ,
President of  COAC, Ronald DeJonge, president of  COUSA,
Herman DeJonge and Alma DeLlonge.

On  o r  abou t  June  25 ,  1996 ,  M j - chae f  Da t t i f o ,  p res iden t
o f  COAC,  reg i s te red  t he  USTS Nos .  1 ,  2 ,3 ,  I a ,2a ,  and
3a at the Faci f i t ies with the pennsylvania Department
of Environmental  Resources (which hai  s ince been renamed
"Pennsylvania Department of  Environmental-  protect ion,,
or "PADEP") .

The "Registrat ion of  Storage Tanks,,  forms submj-t ted by
Michael-  Datt i lo to pADEp on or about ,June 25, 1996

i:3:;3";':: :l: F:::i,:i.:n;.:"3:ilili"3,i.iia:i"lit5;
Corp .

Erom at least October Zt IggO and cont inuinq throuoh
the f i l ing date of  t .h is Compl-aint ,  Respondeit  has 6wned
and /o r  ope ra ted  the  USTs  a t  t he  f i f t h  

-S t ree t  
f ac i l i t y .

From at least October 2,  I99O and cont inuinq throuoh
the f i f ing date of  th is Complaint ,  Respondent has 6wnea
and /o r  ope ra ted  the  USTs  a t  t he  Sco t run  fac i l i t v .

On  March  30 ,  2004 ,  pu rsuan t  t o  Sub t i t l - e  I  o f  RCRA.  42
U .S .C .  SS  6991 -6991 i ,  and  t he  au tho r i zed  pennsy l van ia
Underg round  S to rage  Tank  regu la t i ons ,  25  pa .  Code
lhap te r  245 ,  rep resen ta t i ves  o f  t he  EpA-Reg ion  I I I  and
PADEP conducted an UST Compl iance Inspect ion
( " fnspec t i on " )  o f  t he  Fac i l - i t i es .

A t  t he  t ime  o f  t he  March  30 ,  2004  Inspec t i on ,  t he
fol lowing three USTS containing petroleum were l_ocated
a t  t he  E i f t h  S t ree t  f ac j_ l , i t v :

9 .

10

11



a .  An  app rox ima te l y  10 ,000  ga l l on  capac i t y  s tee f  UST
used  f o r  t he  s to rage  o f  gaso l i ne  (UST  No .  1 ) ;

b .  An  app rox ima te l - y  10 ,000  ga l - l on  capac i t y  s tee l -  UST
used  fo r  t he  s to rage  o f  gasoJ_ ine  (UST No .  2 ) ;  and

c .  An  app rox ima te l y  4 ,000  ga I l on  capac i t y  s tee l -  UST
used  fo r  t he  s to rage  o f  gaso l i ne  (UST No .  3 )  .

72 .  The  F i f t h  S t ree t  f ac i l - i t y ' s  USTs  Nos .  1 ,  2 ,  and ,  3  were
ins ta l l ed  and  b rough t  i n to  use  i n  May  1973  and  were
neve r  upg raded  i n  acco rdance  w i t h  40  C ,F .R .  S  290 .21
and  25  Pa .  Code  S  245 .422 .

1 3 .  A t  a l - l -  t i m e s  r e l e v ^ n f  f 6  f h p  t  n m n lsrreet ra"ilir;l:"i3i"'fi"!l"i'ryt::l': :::.ii:ll
contained and were used to store petroleum. . .a
regul-ated substance,,  wi thin the meaning of that term as
p rov ided  by  Sec t i on  9001 (2 )  o f  RCRA,  42  U .S .C .  S
6991 " (2 ) ,  40  C .E .R .  S  29O.1 ,2 ,  and  25  pa .  Code  S  245 .1 ,
and  UST No .  1  was  no t  . ' emp ty , ,  w i th in  the  mean ing  o f  40
C .F .R .  S  280 .70  o r  25  pa .  Code  S  245 .451 .

14 .  A t  aL l -  t imes  re levan t  t o  the  Comp la in t ,  t he  F i f t h
S t ree t  f ac i l i t y ,  s  USTs  Nos .  1 ,  2 ,  and  3  were
"underground storage tanks,,  or ' .USTs,,  wi thin the
mean ing  o f  t hose  te rms  as  p rov ided  by  Sec t i on  9001(1 ) ,
o f  RCRA,  42  U .S .C .  S  6991  (1 )  ,  40  C .  F .R .  S  280 .1 ,2 ,  and
25  Pa .  Code  S  245 . I .

15. At al l  t imes relevant to the CompJ-aint ,  the Fi f th
S t ree t  f ac i l i t y , s  USTs  Nos .  1 ,  2  and  3  were  . .UST
systems" or . . tank systems,,  i . r i th in the meaning of those
re rms  as  p rov ided  by  40  C .F .R .  S  290 .12  and  25  pa .  Code
€  ? 4 q  l

16 .  A t  a f l  t imes  re levan t  t o  the  Comp la in t ,  t he  E i f t h
S t ree t  f ac i l i t y ,  s  USTS Nos .  l - ,  2 ,  and ,3  were  . . pe t ro leum
UST systems" and . 'petroleum systems,,  wi thin the meaning
o f  t hose  t e rms  as  p rov ided  by  40  C .F .R .  S  280 .1 ,2  and  25

.  Pa .  Code  S  245 . I .

A t  a f f  t i m e s  r e l e v a n t  t o  f h e  c o m r ) l : i n j -  t h e  F i f t h
st reet  fac i , l i ty ,  

"  
t ; , i " -N" ; .  

"1 , ' ) i - ; ; ; - i  

" . . .  
. .ex is t ins

tank systems" and . 'exist ing underground storage tank
sys tems" ,  as  those  te rms  a re  de f i ned  a t  4O C .F .R .  S
28O -12  and  25  pa .  Code  S  245 .1 .

77

10
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f ac i l i t y ' s  USTs  Nos .  1 ,  2 ,  and  3  w i th in  the  mean ing  o f
t hose  t e rms  as  p rov ided  by  Sec t i on  9001 (3 ) - (4 )  o f  RCRA,
42  u . s . c .  S  6991  (3 ) - ( 4 ) ,  40  c .F .R .  S  zgo .12 ,  and  25  pa .
Code .  S  245 .L .

19 .  A t  t he  t ime  o f  t he  March  30 ,  2OO4  Inspec t i on ,  t he
foJ - l ow ing  th ree  USTs  con ta in ing  pe t ro feum were  l -oca ted
a t  t he  Sco t run  fac i l i t y :

a .  An  app rox ima te l y  6 ,000  ga l l on  capac i t y  s tee l  UST
used  fo r  t he  s to rage  o f  gaso l i ne  (UST No .  1a ) ;

b .  An  app rox ima te fy  4 ,000  ga I l on  capac i t y  s tee l -  UST
used  fo r  t he  s to rage  o f  gaso l i ne  (UST No .  2a )  ;  and

c .  An  app rox ima te l - y  3 ,000  ga l_ lon  capac i t y  s tee f  UST
used  fo r  t he  s to rage  o f  gaso l i ne  (UST No .  3a )  .

2 0 .  A t  a l l  r e L e v a n t  f i m e s  t o  f h F  c . r m n l  ^ i n r  t . h e  G r . n f  r r r n
faci l - i ty 's usrs N""."r" ,  i ; ;  ; ; ; '3;-r i ,1. i " . rr" . i " i . i . .o
and  were  used  to  s to re  pe t ro leum,  . . a  regu la ted
s u b s t a n c e "  w i t h i n  t h e  m e a n i n . r  . \ f  f h F  f a r m  . e q  n r , . \ r ' i d a d
by secrion eoorlr) 

-; ;  
; i ;*, '  ;r ' ; . ; . ' ; . ' i '?sri( i i ;" ; ;="

C.F .R .  S  280 .12 ,  and  25  pa .  Code  S  248 . I ,  and  UST  No .
2a  was  no t  "empty , ,  w i th in  the  mean ing  o f  40  C .F .R .  S
28O. ' lO  and  25  pa .  Code  S  245 .451 .

2L ,  A t  a1 ]  re levan t  t imes  to  the  Compfa in t ,  t he  Sco t run
fac i l i t y ' s  USTs  Nos .  1a ,  2a ,  and  3a  were  . ' unde rg round
storage tanks,,  or . tUSTs,,  wi thin the meaning of those
te rms  as  p rov ided  by  Sec t i on  9001 (1 )  o f  RCRA,  42  U .S .C .
S  6991  (1 , ) ,  40  C .E .R .  S  290 .12  and  23  pa .  Code  S  245 .1 , .

22 .  A t  a l l  r e l -evan t  t imes  to  the  Comp la in t ,  t he  Sco t run
fac i l i t y ' s  USTs  Nos .  1a ,  2a ,  and .  3a  were  . 'UST sys tems , ,
or " tank systems,,  wi thin the meaning of those terms as
p rov ided  by  40  C .F .R .  S  280 .72  and  25  pa .  Code  S  245 .1 .

23. At af l  re l-evant t imes to the Cornplaint ,  the Scotrun
fac i l i t y ' s  USTs  Nos ,  1a ,  2a ,  and  3a  were  . . pe t ro feum UST
systems" and "petroleum systems,,  wi thin the meaning of
t hose  t e . rms  as  p rov ided  by  40  C .F .R .  280 .1 -2  and  25  i a -
Code  S  245 .7 .

At al l_ relevant t imes to
fac i l i t y '  s  USTs  Nos .  1a ,

Compla j -nt ,  the Scotrun
and  3a  were  i ns ta l l ed  and

+ L ^24
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brough t  i n to  use  i n  Sep tember  !9 ' 13 ,  a re  . . ex j - s t i ng  tank
sys tems"  and  "ex i s t i ng  underg round  s to rage  tank
sys tems"  as  those  te rms  a re  de f j . ned  a t  40  C .F .R .  S
280 . ) "2  and  25  Pa .  Code  S  245 .1 ,  and  were  neve r  upg raded
in  acco rdance  w i t h  40  C .F .R .  S  2B0 .2L  and  25  pa .  Code  S
245 .422  -

25' fi:":'ln:"*:;:::,,':ffi;":'*:i:,::H].:?.;n3.;::i:::. n."
f ac i l i t y ' s  USTS Nos .  1a ,  2a ,  and  3a  w i th in  the  mean ing
o f  t ha t  t e rm  as  p rov ided  by  Sec t i on  9001 (3 ) - (4 )  o f
RCRA,  42  u . s . c .  S  6991  (3 )_ (4 )  ,  40  c -F .R .  S  280 .1 -2  and
25  Pa .  Code  S  245 . I .

26 .  F rom a t  l eas t  March  31 ,  2001-  to  the  da te  o f  Compfa in t ,
Responden t , s  USTS Nos .  1 ,  2 ,3 ,  l - a ,2a ,  and  3a  a t  t he
Fac i f i t i e s  d i d  no t  comp ly  w i t h  40  C .F .R .  S  280 .2 !  o r  25
Pa .  Code  S  245 .421  because  t he  USTS we re  no t :

a .  Cons t ruc ted  o f  f i be rg la  s  s  - re in fo rced  p las t i c ;  o r

b .  Cons t ruc ted  o f  s tee f  and  ca thod ica l l y  p ro tec ted  by
be ing :

i .  Coa ted  w i th  a  su i tab fe  d ie fec t r i c  ma te r ia_ I ;
i i .  Equ ipped  w i th  a  f i e fd - i ns ta l -  l ed  ca thod ic

p ro tec t i on  sys tem des igned  by  a  co r ros ion
exper t ;

i i i .  Equ ipped  w i th  an  impressed  cu r ren r  sys rem
designed to al fow determinat ion of  current
ope ra t i ng  s ta tus  as  requ i red  by  40  C .F .R .  S
280 .31 (c )  and  25  pa .  Code  S  245 .432 (3 \  i

iv .  Equipped with a cathodic protect ion system
operated and maintained in accordance with 4O
C.F .R .  S  280 .31 ,  and  25  pa .  Code  S  245 -432 ,  o r

c .  Cons t ruc ted  o f  a  s tee l -  f i be rg las  s  re in fo rced -
p las t i c  compos i - te ;  o r

d .  Cons t ruc ted  o f  me ta f  w i thou t  add i t i ona l  co r ros ion
^ F ^ r  ^ ^ r . ly ! v L e u L r v r r  r L r c d s u r e s ,  p r o v i d e d  t h a t :

l - . The  tank  i s  i ns ta f l ed  a t  a  s i t e  t ha t  i s
determined by a corrosion expert  not to be
corrosive enough to cause i t  to have a
re fease  due  to  co r ros ion  du r ing  i t s  ope ra t i ng

t2
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l i f e  and

i i .  Owners  and  ope ra to rs  ma in ta in  reco rds  tha t
demons t ra te  comp l iance  w i th  40  C .F .R .  S
280 .2O (a )  ( 4 )  ( i )  f o r  t he  rema in i ns  l i f e  o f
the  tank , .  o r

e.  Determined by the EpA or pADEp to have tank
cons t ruc t i on  and  co r ros ion  p ro tec tJ_on  des igned  to
p reven t  t he  re l , ease  o r  t h rea tened  re lease  o f  any
s to red  regu la ted  subs tance  i n  a  manner  tha t  i s
no l -ess protect ive of  human heal- th and
env r_ ronmen t  t han  40  C .F .R .  S  280 .20 (a )  ( 1 ) - ( 4 ) ;  o r

f ,  I ns ta f l ed  a t  a  s i . t e  t ha t  has  been  de te rm ined  by  a
corrosion expert  not to be corrosive enough to
cause i t  to have a rel_ease due to corros]_on
dur ing  i t s  ope ra t i ona f  l i f e ;  o r

S .  Upgraded  w i th  an  i n te r i o r  l i n i ng  i n  acco rdance
w j , t h  40  C .E .R .  S  290 .33  and  25  pa .  Code  S  245 .434
and  inspec ted  w i th  ten  (10 )  yea rs  a f te r  such
l i n ing  and  eve ry  f i ve  (5 )yea rs  the rea f te r  and
found to be structural ly sound wit .h the l in ing
s t i l l  pe r fo rm ing  i n  acco rdance  w i th  o r i q ina f
des ign  spec i f i ca t i ons i  o r

h .  Upgraded  by  ca thod ic  p ro tec t i on  tha t  mee ts  the
requ i remen ts  o f  40  C .E .R .  S  290 .20 (a )  ( 21  ( ] - i ) ,
( i i i )  and  ( i v )  and  25  pa .  Code  S
245 .427  (1 )  ( i i )  (B ) - (D )  ,  w i t h  t he  i n teg r i t y  o f  t he
tank ensured using one of the methods descr ibed
in  40  C .F .R .  S  28A .27  (b )  ( 2 )  ( i ) - ( i v )  and  2s  pa .
Code  S  245 .422  (b )  ( 2 ) ;  o r

i .  Upgraded  by  bo th  i n te rna l  l i n i ng  and  ca thod ic
p ro tec t i on  as  desc r i bed  i n  40  C .F .R .  S
280 .27  (b )  ( 3 )  ana  25  pa -  Code  S  245 .422  (b )  ( 3 ) .

From March 31 ,  2001- through the date of  the Complaj-nt ,
USTs  Nos .  1 ,  2 ,  3 ,  7a ,  2a ,  and  3a  a t  t he  Fac i l i t i e s  d i d
not meet the new UST performance standards pursuant to
40  C .F .R .  S  280 .20 (a )  and  25  pa .  Code  S  245 - .421 ,  ( 1 ) ,  t he
upg rad j -ng  requ i remen ts  o f  40  C .F .R .  S  290 .21 (b )  and  25 .
Pa .  Code  S  245 .422 (b )  - ( d )  and /  o r  t he  c fosu re
requ i remen ts  o f  40  C .F .R .  SS  2BO. ' 70 - . j 4  and  25  pa .  Code
SS 245 .451 -455 ,  i nc lud inq  the  requ i remen ts  fo r
co r rec t i - ve  ac t i on  under  ,5  pa .  code  s  245 ,  subchap te r

t3
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2 8 -  A t  a l l  r e l - e v a n t  f i m e s  f o  f h e  r - n m n t
Faciliries *.";.:i::; ;:"i l:": 'T3'3ll i i. ' ! ;33. 2r (a) (2)
and  25  Pa .  Code  S  245 .422 (a \  w i t h  r espec t  t o  USTS Nos .
I ,  2 ,  3 ,  1 -a ,  2a ,  and  3a  by  fa i l i ng  to  comp l_y  w i th  the
per fo rmance  s tandards  fo r  ex i s t i ng  UST sys tems ,  as
app l i cab le ,  requ i r i ng  co r ros j -on  p ro tec t i on .

29 .  F rom March  3L ,  200  j .  t h rough  the  da te  o f  t he  Comp la in t ,
Responden t  v i o l - a ted  40  c .F .R .  S  2gO,40_ -4 : - ( a )  anO ZS
Pa .  Code  S  245 .441  (a )  - . 442  (1 , )  by  f a i J - i - ng  t o  p rov ide
re lease  de tec t i on  fo r  USTs  Nos .  1  and  2a  a t  t he
Fac i l i t i es  tha t  mee t -s  the  reo r r i  r cmen ts  se t  f o r th  i n  40c.F.R. s 280.a:  iJ i : rn i" ; " ; " ; ; t ; ; : "  code s 245.444(4\-(e).

30. From at l -east March 3L, 2OOj,  through the date of  the
Comp la in t ,  t he  undeground  p ip ing  assoc ia ted  w i th  USTs
Nos .  1  and  2a  a t  t he  Fac i l - i t l es  has  rou t i ne l y  con ta i -ned
regu la ted  subs tances  and  conveyed  regu la ted  i ubs tances
under  p ressu re .

31 .  F rom a t  l eas t  March  3L ,  2OU.  th rough  the  da te  o f  t he
Compl-aint ,  the underground piping assoc. iated with USTs
Nos .  1and  2a  a t  t he  Eac i l - i l i es  has  no t  been  ec r r r i  nnec l
hrith an automatic f ine leak aetector"JJ ,.""rrJi- i l i- io
C.F .R .  S  280 .41 (b )  ( 1 )  ( i )  and  23  pa .  Code  S
245-442  (2 )  ( i )  (A )  and  has  no t  been  mon i to red  i n
acco rdance  w i t h  40  C .F .R .  S  280 .41 (b )  ( 1 )  ( i i )  and  25  pa .
code  S  245 .442  (2 )  ( i )  (B )  .

32 .  F rom a t  l - eas t  March  31 ,  2001  th rough  the  da te  o f  t he
compLa in t ,  Responden t  v i o l - a ted  40  a .F .R .  S  280 .41 (b )  ( t )
and  25  pa .  Code  S  245 .442 (Z )  ( i )  by  f a i t i ng  t o  p rov ide
methods of release detect ion for Lhe undeiground piping
assoc ia ted  v r i t h  UST sys tems  fo r  USTs  Nos .  l -  ana  2a  l t .
the Eaci f i t ies which meet the requirements referenced
in  t he  regu fa t i ons ,  i . e .  by  f a i l i ng  t o  equ ip  such
piping with l ine l_eak detectors and by fai l - ing to
conduc t  e i t he r  annua l_  l i ne  t i gh tness  tes t i ng  o r  mon th l y
mon i to r i ng .

33 .  Comp ia inan t , s  p roposed  c i v i l  ad rn in i s t ra t i ve  pena l t v  was
determined j -n accordance with the penalty fat tors 

'

l - i s t ed  i n  Sec t i on  9006 (c )  o f  RCRA,  42  U .S .C .  g  6991 -e ,
and  th rough  app l i ca t i on  o f  t he  U .S .  EpA pena l t v
Guidance For Violat ions of  UST Requl_at lons OSWER
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Di . rec t i ve  9610 .72  -  November  L4 ,  I 99O ( . .UST pena l t y
Po l i cy " )  .

34 .  I n  acco rdance  w i th  the  UST pena ] t y  po l i cy ,  Comp la inan t
cons ide red  the  se r iousness  o f  f i ve  o f  t he  s i x  UST
v io la t i ons ,  as  measured  by  the  po ten t i a l  f o r  human  and
env l , ronmen ta l -  ha rm resu l t i ng  f rom the  v io la t i ons ,  and
the  ex ten t  o f ,  dev ia t i on  f rom the  regu la t i ons .  f n
assess ing  the  pena l t y ,  Comp la inan t  l nc fuded
Responden t ' s  f a i l _u re  t o  p rov ide :  1 )  co r ros i on
p ro tec t i on  fo r  UST sys tems ;  2 )  re lease  de tec t i on  fo r
UST sys tems ,  and  3  )  l - i ne  l eak  de tec t i on  and  annua ]  ] i ne
t i gh tness  tes t i ng  o r  mon th l y  mon i to r i ng .

35 .  Comp la inan t  ca l cu la ted  the  p roposed  pena l t y ,  t ak ing
rn to  accoun t  t he  fac to rs  i den t i f i ed  i n  t he  UST pena l t y
Po l i cy  and  i t s  append ices :  t he  se r iousness  o f  t he
v io fa t i on  and  ex ten t  o f  dev ia t i on ;  t he  deg ree  o f
cooperat ion,/noncooperat ion; the degree of wi l_f  fu l-ness
o r  neg f  i gence . .  and  the  h i s to ry  o f  non -compf iance .
Comp la inan t  a l so  ad jus ted  the  p roposed  pena l t y  based  on
the factors of  environmental  sensj , t iv i ty of  the si tes;
the days of  noncompl iancei  the appl- icat ion of  the
in f l - a t i on  ra te  ru fes ;  and  the  economic  bene f i t  t o  t he
v io la to r  resu l t i ng  f rom the  v io fa t i on .

36. CompJ-ainant determined that an appropr iate penalty for
f i ve  o f  t he  s i x  UST  v i o l a t i ons  i s  $193 ,538 .

DISCUSSION

ApplicabJ.e taw

Sect ion 9003 of RCRA author izes the EpA Administrator to
promulgate UST regulat j_ons to implement Subt i t le I  of  RCRA and
the  Federa f  UST regu la t i ons ,  p romufga ted  i n  1999 ,  a re  found  a t  40
C .F .R .  pa r t  280 .  Sec t i on  9004  o f  RCRA and  40  C .F .R .  pa r+ -  2B I  ,
subpart  A provide States, such as the Commonr^real- th of
Pennsy l van ia ,  w i th  de lega ted  au tho r i t v  t o  admin i s te r  a  S ta te
underg round  s to rage  tank  managemen t  p iog ram in  L ieu  o f  t he
Federal-  underground storage tank management program. Effect ive
Sep tember  11 .  2003 ,  t he  p rov i s ions  o f  t he  pennsy l van ia
underground sto.rage tank management program became requirements
of Subt i t l -e I  of  RCRA and are, accordingly,  enforceabfe by the
EPA pu rsuan t  t o  sec t i on  9006  o f  RCRA.  pennsv l - van ia , s  au tho r i zed
underground storage tank program regulat ions are set forth in 25
Pa .  Code  Chap te r  245 ,  Admin i s t ra t i on  o f  t he  S to raqe  Tanks  and
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Sp i1 l  P reven t i on  p roq ram.  e

Def,ault at Hearing'

Responden t  chose  no t  t o  appear  a t  t he  schedu l_ed  May  g ,2OO1
hear ing ,  c i t i ng  j . t s  i nab i l i t y  t t  pay .  As  a  resu l t ,  Comp la inan t
subm i t s  t ha t  pu rsuan t  t o  40  C .F .R .  S  22 , I 7  ( a ) ,  Respond ln t  shou ]d
be found in defaul t  for i ts fa i fure to appear at  the schedul-ed
hearing. Complainant c i tes fn the Matter of  SpJendid
En te rp r i ses ,  RCRA-02-2001-7101 ,  ZOO2 EpA ALJ  LEXIS  62  (  EpA ALJ
Sep tember  20 ,  2002 ,  f o r  t he  p ropos i t i on  tha t  a  de fau l t  o rde r
shou ld  be  i ssued  when  the re  has  been  a  fa i l u re  to  appear  a t  a
hear ing  w i thou t  "good  cause . , ,  Comp la inan t  a rgues  th i t
Responden t ' s  reason  fo r  no t  appear ing ,  name ly  i t s  pu rpo r ted
inab i l j - t y  t o  pay ,  i s  un foundea .  U"cause  wn i l e  Resp lnd in t  d id
c fa im  an  ab l l i t y - to -pay  de fense  soon  a f te r  answer - i ng  the
Complaint ,  i t  fa i fed to fuf f i f l -  i ts burden to provide suppor!1ng
documents.  In re New Waterbury,  _Ltd. ,  TSCA Appeat No. 93-2, 5
E .A .D .  529 ,  542  (EAB  f994 ) .  Comp la inan t  

" r qu i s  
t ha t  Responden t

d id  no t  comp ly  w i th  the  Apr i l  4 ,  2007  F inanc j_a f  I n fo rma t ion  o rde r
because  i t  f a i f ed  to  p . rov ide  f i nanc ia f  i n fo rma t ion  on
Responden t ' s  ab i l i t y  t o  pay  by  Apr i l  25 ,  2OO1 ,  as  d i rec ted  by
Judge  Charnesk i .

Comp la inan t  f u r the r  a t l eges  tha t  Responden t , s  c fa im  o f  an
inab i l i t y  t o  pay  does  no t  cons t i t u te  ' . good  cause , ,  su f f i c i en t  t o
avo id  the  f i nd ing  o f  a  de fau l , t  i n  t h i s  case .  compfa inan t  pos i t s
tha t  t he  EPA 's  ALJ .  have  cons i s ten t l - y  re fused  to  i ecogn ize  c la i_ms
o f  f i nanc i -a l  ha rdsh ip  o r  d i s t ress  as  p resen t i ng  good  cause .

Al" though an ALJ is accorded some d. iscret  j -on in making a
de fau l t  de te rm ina t i on  under  sec t i on  22 .1 ' .  f o r  f a i l - u re  to  i ppea r
a t  a  hea r ing ,  such  d i sc re t i on  i s  usua l - I v  rese rved  fo r  m ino r -
violat ive conduct or when the record shows . 'qood cause,,  whv a
de fau l t  o rde r  shou ld  no t  be  i ssued .10

'  Al l -egat ions and conclusions set forth in the Complaj-nt  that
re la te  to  even tS  tha t  n r - r - r r r rF . i  n r i . \ r  r ^
aurhority rrom rhe *"i:;:;i;:no;:l:,:i ;:i':S:i.l1;"3oot 

derlve
promulgated pursuant to Subt i t l -e I  of  RCRA and those aJ- legat ions
and  conc fus ions  tha t  occu r red  a f te r  Sep tember  11 ,  2OO3 de i i ve
author i ty f rom the author ized pennsylvania UST regulat ions
p romu lga ted  pu rsuan t  t o  Sec t i on  9OO4 o f  RCRA and  40  C .F .R .  pa rc
2  81 ,  subpa r t  A .

i 0  The  l anguage  o f  Sec t i on  22 . I7  (a )  o f  t he  Ru les  o f  p rac t i ce
concerning the entry of  a defau]t  order is discret ionarv in
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The  app l i cab fe  sec t i on  o f  t he  Ru l_es  o f  p rac t j _ce  conce rn ing
de fau l t  s t a tes ,40  C .F ,R .  S  22 .17 (a ) ,  i n  pe r t i nen t  pa r t :

A  pa r t y  may  be  found  to  be  i n  de fau l_ t :  a f t e r
mot ion, upon fai lure to f1l-e a t imely ans$/er
to  the  comp la in t ;  upon  fa i l u re  to  comp ly  w i th
the informat ion exchange requirements of  S
22 .19 (a )  o r  an  o rde r  o f  t he  p res id i ng  O f f i ce r ;
or upon fai fure to appear at  a conference or
hea r ing ,  De fau f t  by  responden t  cons t i t u tes ,
fo r  pu rposes  o f  t he  pend ing  p roceed ing  on l y ,
an  admiss ion  o f  a1 f  f ac t s  a l l eged  i n  the
compfa in t  and  a  wa ive r  o f  responden t ' s  r i gh t
to  con tes t  such  fac tua l  a l l eqa t i ons .

40  C .F .R .  S  22 .17  (a )  ( emphas i s  added ) .

I  f ind that defaul t  has occurred because Respondent chose
no t  t o  appear  a t  t he  schedu l -ed  May  g ,  2007  hea r ing  and  no t  t o
fu r the r  de fend  i t se f f -  As  such ,  i l f  f ac tua l  a l l e la t i ons  i n  t he
compl-aint  are deemed admit ted and Respondent has waived i ts r idht
to  con tes t  such  fac tua l  a l l eqa t i ons . l f

Good Cause

To negate a Defauft  Order,  Respondent must show good cause
- fo r  no t  appear ing  a t  t he  schedu fed  t t ay  g ,  2007  hea r ing .
Respondent c. i tes the abi l i ty- to-pay cr-aim as i ts main reason for
i t s .  f a i f u re  to  appear .  I  f i nd  tha t  Responden t , s  ab i l i t y_ to_pay
c la im  does  no t  cons t i t u te  good  cause  so  as  to  p rec lude  Lhe  enc ry
of an Order for Defau]t

n : l -  t 1 r a  h r ^ r ? i  - l i  - ^  + Lyl . . , ,v_LLr-Lrr9 Lrrat  . 'a party may be found in defauft
upon  fa i l u re  to  appear  a t  a  con fe rence  o r  hea r j -ng . , ,  f n  genera l ,
the appl i -cat ion of  the regulat ion shour-d be made to ef fei tuate
i t s  i n ten t .  Thus ,  when  the  fac ts  suppor t  a  f i nd ing  tha t  t he re
has been a fai lure to appear at  a heai ing without good cause, a
de fau l - t  o rde r  genera l l y  shou ld  fo l_ fow .  6 i sc re t i on -may  be
exercised in instances of minor nonperformance, and lesser
sanc t i ons ,  as  app rop r ia te ,  a re  ava i l ab fe  to  the  ALJ  fo r  v io la t i ve
conduct that does not reach the level  of  defaul- t .

11  None the less ,
a t  t he  May  8 ,

Respondent 's advisement that i t  would not appear
2007  hea r ing  was  app rec ia ted  by  th i s  T r i buna l - .
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The proceduraf regufat ions concerning defaul t  orders,  found
w i th in  the  Ru les  o f  p rac t i ce ,  s ta te :

When the presiding Off j_cer f inds that defaul t
has  occu r red ,  he  Io r  she ]  sha f l  i ssue  a
de fau l t  o rde r  aga ins t  t he  de fau l t i ng  pa r t y  as
to  any  o r  a l l  pa r t s  o f  t he  p roceed ing  un less
the .record shows good cause why a defaul t
o rde r  shou ld  no t  be  i ssued ,  I f  t he  o rde r
reso l ves  a f f  ou ts tand ing  i ssues  and  c ] -a ims  i n
the  p roceed ing ,  i t  sha f l  cons t i t u te  the
in i t i a f  dec i s ion  under  these  Conso l i da ted
Ru fes  o f  P rac t i ce .  The  re l i e f  p roposed  in  the
complaint  or j -n the mot ion for defaul t  shal l
be  o rde red  un fess  the  reques ted  re l i e f  i s
clear ly j -nconsistent $r i th the record of  the
proceeding or the Act.  For good cause shown,
the  P res id ing  O f f i ce r  may  se t  as ide  a  de fau f t
o rde r .

40  C .  F .  R .  S  22 .  17  ( c )  .

He re ,  Responden t , s  exp lana t i on  fo r  i t s  f a i l - u re  to  appear  a t
the scheduled hearing is that Respondent was unable to pay the
pena l t y  o r  comp ly  w i th  the  comp l iance  o rde r  reques ted  by
Complainan!,  As such, the record. does not show good cause why a
defaul , t  order should not be issued. Si_mply stat ing an inabi l i ty
to pay without adequate foundat ion or proof thereoi  (discussed
infra\  does not negate a f inding of  defauft  and is not a good
cause for fa i l -ure to appear at  the hearing, Assuming arguendo,
that Respondent was unabl-e to pay for fegaf services at  a
hearing, Respondent could appear pro se to present i ts defenses
to the al legat ions. Furthermore, Respondent has not responded to
EPA' s , fune 1-5, 200' l  Mot j -on f  or Def aul- t  Order or otherwise
presented argument to persuade me of good cbuse to negate a
de fau l t  o rde r .  40  C .F .R .  S  22 .1 -6 (b ) .

I,iability on Default

As  c i t ed  above ,  Sec t i on  22 . I ' 7  (a \  o f  t he  Ru fes  o f  p rac t i ce
p rov ides  tha t  "  I d ]e fau l t  by  responden t  cons t i t u tes ,  f o r  pu rposes
of the pending proceeding only,  an admission of  al l -  fact i  a l leged
in the compl-aint  and a waiver of  respondent,s r ight to contest
such  f ac tua l  a l - l - ega t i ons . , ,  40  C .F .R .  S  22 . I j  ( a ) .  Thus ,  because
Respondent has defauLted in the instant proceeding, the factual-
al legat ions in the Cornplaint  are accepted as true.
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The  fac ts  a f l eged  i n  the  Comp la in t ,  deemed  as  admi t ted ,
es tab l - i sh  Responden t ' s  f i ab i l i t v  f o r  t he  s i x  v io l -a t i ons  o f
Sub t i t l - e  f  o f  RCRA and  the  Fede ia l  requ la t i ons  and  au tho r i zed
Pennsy l van ia  regu la t i ons  as  cha rged  i ;  t he  Comp la in t ,
Spec i f i ca l l y ,  t he  a l l eged  fac ts  es tab l - l sh  tha t  Responden t  j _s  the
owner  and  ope ra to r  o f  t he  USTS a t  t he  Fac i l - i t i es  and  fa i l _ed  to
p rov ide  the  fo l l ow ing  a t  t he  Fac i l i t i es :  1 )  co r ros ion  p ro tec t i on
fo r  a l " l -  s i x  USTs  ( th ree  a t  each  fac i l i t y ) ,  2 )  re l_ease  de tec t ron
fo r  two  USTS (one  a t  each  f a . i I  i r \ ' \  ^ . d  3 )  l i ne  l - eak  de tec t i on
and.annual  r ine t isht i ; ; ;  ; ; ; ; j ; ; ' i l  iontnry  moni tor ins for
pap ing  o f  two  UST sys tems  (one  a t  each  fac i l i t y )  .  pu rsuan t  t o
Responden t ' s  de fau l t ,  t he  fac ts  a l l eged  i n  the  Compfa in t  a re
deemed to be admit ted and Respondent has waived the r ight to
con tes t  t he  f ac tua l  a l l ega t i ons .  40  C .F .R .  S  22 . j . j  ( a \ .

Penalty on Default

Comp la inan t  p roposes  the  assessmen t  o f  a  $193 ,539  c i v i l
admin i s t ra t i ve  pena l t y  aga ins t  Responden t  f o r  i t s  v io fa t i ons  o f
RCRA, the implement ing Federal  regulat ions, and the author ized
UST regufat ions of  the Commonweafth of  pennsyl-vania.

In  b r i ng ing  fo r th  a  case  aga ins t  a  responden t ,  t he  Ru les  o f
P rac t i ce  p face  the  bu rden  o f  p resen ta t i on  and  pe rsuas ion  on  the
compl-ainant to prove that " the rel ief  sought i i  appropr iate. , ,  4O
C.F .R .  S  22 .24 (a l  .  Each  ma t te r  o f  con t rove rsy  i s  ad jud i ca ted
under  the  p reponderance  o f  t he  ev idence  s tandard .  40  C .E .R .  S
22 .24 (b ) .  The  comp la inan t  has  t he  bu rden  o f  p roduc t i on ,  i . e .  a
duty of  going forward with the introduct ion oi  evidence, that can
sh l f t  du r i ng  the  cou rse  o f  l i t i qa l i on .  I n  t he  Ma t te r  o f
Asbes tex ,  Env i ronnen ta f  Group  Conpany ,  CAA-03 -2001-0004 ,  2002  EpA
ALJ  LEXIS  23  (npe  ALJ  Apr i l  24 ,  2OO2 l  (quo t i ng  In  re  New
Wate tbu ry ,  5  E .A .D .  a t  536 -43 ) .  Once  the  comp la inan t  D roduces
evidence to establ ish the appropr iateness ot  t t re proloied
penalty,  the burden bf product ion shi f ts to the respondent ro
lntroduce rebuttaf  evidence, rd.  The burden of persuasion . .comes
j -n to  p lay  on l y  i f  t he  pa r t i es  have  sus ta ined  the i r  bu rdens  o f
producing evidence and only when al- f  of  the evidence has been
i  n 1 -  r . \ . l r r - a ^  , '  t ,  m ^r(r .  ru make a pr ina facie case to support  evidence
on the appropr iateness of  i ts recommended penalty,  Complainant
must come forwa'd with evidence to show that i t  considered each
fac to r  i den t i f j - ed  i n  RCRA,s  s ta tu to ry  pena l_ ty  fac to rs .  . f d .

Ho$/ever,  by contrast,  where a partv is found t iable in
de fau l t ,  as  i s  t he  case  he re ,  t he  R l l es  o f  p rac t i ce  d i rec t  t ha t
" [ t ] he  re f i e f  p roposed  in  the  comp la in t  o r  t he  mo t ion  fo r  de fau l t
sha11 be ordered unl-ess the .requested rel- ief  is c lear ly
i ncons i s ten t  w i th  the  reco rd  o f  t he  p roceed ing  o r  t he  Ac t . , ,  40
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C.F .R .  S  22 -1 ,1  ( c ) .  As  such ,  Comp la inan t , s  bu rden  o f  p roo f  as  t o
the  reques ted  re l - i e f  i s  Less  demand ing  i n  a  de fau l - t  c l se  than  i n
a  con tes ted  case .  I n  t he  Ma t te r  o f  B&L  p l -a t i ng l  - f nc . ,  CAA-s -
200O-0 I2 ,  2002  EpA  ALJ  rEX IS  ZZ  (EpA  ALJ  Ap r i l  5 ,  2OO2) .
Never the l -ess ,  i n  a  de fau l t  case ,  CompJ-a inan t  i s  s t i l f  r equ i red  to
make a pr ima facie case regarding appropr iateness of  the proposed
penalty and to carry forth the burdens of p.resentat ion and
persuas ion

.  The  app rop r ia te  assessmen t  o f  a  pena l - t y  a r i s i ng  under  the
au tho r i t y  o f  Sec t i on  9006  o f  RCRA mus l  be  examined  i n  l i gh t  o f
the  s ta tu to ry  pena l t y  f ac to rs  se t  f o r th  a t  Sec t i on  9006  ( c )  o f
RCRA.  Sec t i on  9006(c )  o f  RCRA p rov ides :

Any orde.r  issued under this sect ion shaf]
s ta te  w i th  reasonab ]e  spec i f i c i t y  t he  na tu re
o f  t he  v io la t i on ,  spec i f y  a  reasonab fe  t ime
fo r  comp l iance ,  and  assess  a  pena l t y ,  i f  any ,
which the Administrator determines i ,
r easonab fe  tak ing  i n to  accoun t  t he  se r iousness
o f  t he  v io la t i on  and  any  good  fa i t h  e f fo r t s  t o
comply with the appl icable requirements.

42  U .S .C .  S  6991e  ( c i  .

Sec t i on  22 .27  (b )  o f  t he  Ru l ,es  o f  p rac t i ce ,  conce rn ing  the
ALJ '  s  i n i t i a l _  dec i s ion ,  p rov ides :

I f  t he  P res id ing  O f f i ce r  de te rm ines  tha t  a
violat ion has occurred and the compfaint  seeks
a  c i v i f  pena l t y ,  t he  p res id ing  O f f i ce r  sha l l
determine the amount of  the recommended civ i l_
penalty based on the evidence in the record
and in accordance with any penal- ty cr i ter ia
se t  f o r th  i n  t he  Ac t .  The  p res id ing  O f f i ce r
sha l f  cons ide r  any  c i v i l  pena l t y  gu ide l i nes
i ssued  under  the  Ac t .

40  c .F .R .  S  22 -2 - t  ( b \ .

Thus. in addi t lon to consj-derat ion of  the statutory penal_ty
c r i t e r i a ,  an  ALJ  mus t  a l so  cons ide r  t he  gu idance  o f  any
app l i cab le  EPA pena l t y  po l i cy  when  asses i i ng  a  c i v i l  p6na l t y .
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A. Respondent raj-sed the alril ity to pay issue

R e s p o n d e n t  f i r s t  r a i s e d  t h e  a b i l i t v  r o  n ^ \ 7  i q q r r e  i n  i r
september L3, 2006 response ro rhe ar,,r , j  i io5l". l=iHE"' i" i l ! . ' ,
In i ts prehearing exchange, Respondent prof fered some f inancial
documen ts  and  i n fo rma t ion  as  Exh ib i t  25 .  La te r ,  i n  i t s  Feb rua ry
20 ,  200 ' l  l e t t e r  t o  Comp l_a inan t ,  Responden t  s ta ted  tha t  as  a
d i sso fved  en t i t y ,  i t  f acks  the  resou rces  to  respond  to
Comp la inan t ' s  de ta i l ed  ques t j -onna i re  on  Responden t , s  f i nanc ia l
s t a tus , . - spec i f i ca l l y  seek ing  i n fo rma t i on  on  Responden t , s  ab i l i t y
t o  pay .  13

B. Ability to Pay is treated as an Affimative Defense

In  p ropos ing  a  9193 ,538  c l v i l  admin i s t ra t i ve  pena l - t y ,
Comp la inan t  cons ide red ,  i n te r  a1 ia ,  Responden t , s  ab i l i t y  t o  pay .
As  no ted  above ,  t he  ab iL i t y - to -pay  fac to r  i s  no t  a  s ta tu to ry
pena l t y  f ac to r  under  Sec t i on  9006(c )  o f  RCRA.  Thus ,  Responden t , s
ab i l i t y  t o  pay  i s  no t  a  fac to r  t ha t  Comp]a lnan t  mus t  con ; i de r  as
pa r t  o f  1 t s  p r i -ma  fac ie  case  to  es tab f i sh  the  app rop r ia teness  o f
i t s  p roposed  pena l t y . l a  Ra the r ,  Comp la inan t  

"ppa .en t_ Iy

" Respondent stated, . .The Respondent Century OiI  ceased doing
bus iness  i n  t he  l a te  1990s  and  i s  pu rsu i -ng  an  i nab i f l t y  t o  pay  as
one  o f  i t s  p r imary  de fenses . , ,

13 -Responden t  w ro te ,  ' .S ince  tha t  t ime  EpA has  p rov ided  an
add i t i ona l  ques t i onna i re  rega rd ing  Cen tu ry  O i t ' s  ab i l i t y  t o  pay .
The  ques t i onna i re  i s  e igh t  (8 )  pages  and  l on ta ins  th i r t | _seven
(37 )  ques t i ons  w i th  numerous  subpar t s .  Based  on  the  above ,  as  a
dissolved ent i ty,  Century Oi l  s imply does not have the resources
or  i -n fo rmat ion  i -n  Which  to  resn l rnd  f  ^  f  hF  r ta+ : i  I  a r t  r r r ra< ] .  i  n r .we believe ti,e aocunilii"'inji"33l:"H :ii fi::":ffs.1:i=5l"llii'3;
Exh ib i t  25  j us t i f y  i t s  i nab i l - i t y  t o  pay  de fense . i ,

l 4  T n  r . . 1 n t r : c f  i  h  ^ - - ^ -  r . , L ^ - ^  - r ^ . j,  r '  vases  where  ab i l i t y  t o  pav  i s  l i s ted  as  a
s ta tu to ry  pena l t y  f ac to r ,  t he  EpA be i r s  t he  bu rden  o f  p roo f  as  to
the  app rop r ia teness  o f  t he  pena f t y ,  t ak ing  a1 f  f ac to rs  i n to
account,  including abi l i ty to pay. Thus, the EpA must
demonstrate that i t  considered each statutory penalty factor and
tha t -  t he  p roposed  pena l t y  i s  suppor ted  by  i t s  i na l ys i s  o f  t he
pena l t y  f ac to rs .  Then ,  t he  bu rden  o f  p roduc t i on  sh i f t s  t o  t he
r a  a r ' \ ^ n A 6 h  f  h , r +  r l i ^ru i yv r rus r ru ,  l uL  L r re  bu rden  o f  pe rsuas ion  rema ins  w i th  the  EpA.  A
responden t ' s  i nab i l i t y  t o  pay  i s  no t  an  a f f i rma t l ve  de fense
because the EPA, by operat ion of  statute,  must show that i t
cons ide red  such  fac to r  as  pa r t  o f  i t s  p r ima  fac ie  case .  Eu r the r ,
an  a f f i rma t i ve  de fense  based  on  i nab i l i t y  t o  pay  does  no t  a r i se
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cons ide red  Responden t ,  s  ab i l i t y - to -pay  c la im  pu rsuan t  t o  i t s
app l i ca t i on  o f  EPA,  s  Ab l l i t y - to -eay -  f o l i cy ,  an  Agency  genera l
pena l , t y  po f i c y .  Pu rsuan t  t o  40  C .F .R .  S  22 .2 j  l bJ ,  an  ALJ  mus r
cons r .de r  any  c i v i l  pena f t y  gu ide l i nes  i ssued  under  the  Ac t ,  bu t
the  Ab i l i t y - to -Pay  po l i cy  does  no t  re f l ec t  t ha t  i t  was  i ssued
under RCRA.

Regard less ,  t he  EAB has  recogn ized  tha t  an  ab i l i t y_ to_pay
c la im  may  be  cons ide red  i n  UST cases ,  no t i ng  tha t  . ' ab i l i t y  i o
pay "  i s  no t  pe r  se  an  i napprop r ia te  fac to r  t o  cons jde r  i n
assess i - ng  a  pena l t y  unde r  Sub t i t l e  I  pena l t y  f ac to r s . . ,  I n  r e
Car ro l l  O iJ  Conpany ,  10  E .A .D .  635 ,  663  (EAB 2002) .  However .
such  a  c fa lm  o f  i nab i l i t y  t o  pay  mus t  be  ra i sed  and  p roven  as  an' t a f f i rma t i ve  

de fense , ,  by  the  responden t .  I d .  Recogn iz inq  tha t
an  ab i l i t y - to -pay  c la im  i s  no t  a  t rue  a f  f i rma t i - ve  de fense  because
1 t  does  no t  de fea t  t he  cause  o f  ac t i on  o r  D rec lUde  t he  imnos j l i 6n

when  the  s ta tu te  does  no t  spec i f i ca l l y  p rov ide  fo r  such  and  on l y
i den t i f i e s  i t  as  a  pena f t y  i ac to r , '

co r re  spo  nd ing l  y ,  t he  EpA mus t  p resen t  some e rv idence  a t  a  hea r ing
on  the  pena l t y  t o  demons t ra te  tha t  i t  cons ide red  the  s ta tu to ry
pena f t y  f ac to r  o f  ab i l i t y  t o  pay .  and  . .mus t  as  pa r t  o f  i t s  p r rma
fac ie  case  p roduce  some ev idence  rega rd ing  resp tnden t ,  s  genera l
f i nanc ia f  s ta tus  f rom wh ich  i t  can  be  i n fe r red  tha t  resp6nden t ,  s
a j r i l i t y  t o  pay  shou fd  no t  a f fec t  t he  pena f t y  amoun t  . , ,  I n  re  New
Wate rbu ry ,  sup ra ,  a t  541 .

Responden t ' s  ab i l i t y  t o  pay  may  be  p resumed  un t i f  i t  i s  pu t  a t
t ssue  by  responden t .  f d .  a t  53? .  I n  add ress ing  a  responden t ,  s
ab i l i t y - t o -pay  cJa im ,  t he  EAB has  he ld  r ha t  . . t he  ru l es  gove rn lng
penaJ  Ly  assessmen t  p roceed i  ngs  requ i  r e  a  r esponden t  Lo  i nd i caLe
whe the r  i t  i n tends  to  make  an  i ssue  o f  i t s  . t i l i t y  t o  pay ,  and ,
i f  so ,  t o  submi t  ev idence  to  suppor t  i t s  c l -a im  as  pa r t  o i  t h "
p re -hea r ing  exchange . , ,  I d .  a t  543 .  When  a  responden t  ra l ses
ab i l i t y  t o  pay  as  an  i ssue ,  i t  mus t  g i ve  the  comp la inan t
reasonab l -e  access  to  re fevan t  f i nanc ia l  reco rds  be fo re  the  s ta r t
o f  t he  hea r ing .  See  fn  Re  Sp i t ze r  Grea t  Lakes ,  L td . ,  TSCA Appea f
No .  99 -3 ,  9  E .A .D .  302 ,  311  (EAB  20OO) .  Fu r t he r ,  whe re  a
responden t  t ' I a i l s  t o  p roduce  any  ev idence  t o  suppo r r  an  i nab j l i L y
to  pay  c - l a lm  a f te r  be ing  app r i sed  o f  t he  ob l i ga t l on  du r ing  the
p re -hea r ing  p rocess ,  t he  Reg ion  may  p rope r l y  i r g l l "  and  the
Pres id ing  Judge  may  conc lude  tha t  any  ob jec t i on  to  the  pena- I t y
based  upon  ab i l i t y  t o  pay  has  been  w i i . r ea  under  the  Agency ,  s
p rocedura l  ru fes  and  thus  th i s  f ac to r  does  no r  war ran r  a
reduc t i on  o f  t he  p roposed  pena f  t y , . ,  I d .  a t  542 .
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o f  a  pena f t y ,  t he  EAB in  Car ro f f  O i - t  t r ea ted  responden t ,  s  c fa im
as  an  a f f i rma t i ve  de fense  and  p roceeded  to  de te rm ine  i f  t he
responden l  had  sus la i ned  i Ls  bu rden  o f  p rov ing  Lha t  i r  f acked  t he
ahr i l i t y  t o  pay  the  pena f t y  o r  reach  comp l lance .  Assuming
a r q u e n d o  t h a t  C o n s i c J e r i I i ^ -  n f  R a c n a n , - l a n  |  .  e  : h i  1 j  r  \ , - l -  ̂ - n a , ,  C l a i m
i s  app rop r i a te  he re ,  t he  bu_ rden  o f  p roo f  f o r  t h i s  , i t i q . r i ng
de fense  l i es  w i t h  Responden t ,

I n  suppor t  o f  i t s  i nab l l i t y - to -pay  c ]a im ,  Responden t  has
p ro f fe red  i ncomp le te  tax  i n fo rma t ion  i n  t he  fo rm o f  uns igned  tax
re tu rns  fo r  t he  tax  yea rs  L999-2A02 ,  an  uns , i gned  f i nanc ia l
s t a temen t ,  and  ba fance  shee ts  f o r  t he  yea rs  199g -2005 .
Responden t ' s  Exh ib i t  25 .  EpA,  s  cos t  recove ry  ana lys t ,  Leo  J .
Mu l l i n ,  op ined  i n  h i s  Feb rua ry  23 ,  2OOj  memorandum tha t  t h i s
in fo rma t ion  p rov ided  by  Responden t  i s  i nsu f f i c i en t  f o r
de te rm in ing  i f  t he  paymen t  o f  t he  p roposed  pena l t y  i s  l i ke l y  t o
c rea te  an  ex t reme  F inanc ia f  ha rdsh ip .  Mo re  spec i f i ca l l y .  M r .
Mu l f i n  no ted  tha t  t he  comb ina t i on  o f  t he  fack  o f  ea rn ings  tha t
wou fd  be  expec ted  by  a  gaso l i ne  s ta t i on  a long  w l th  the
s ignL l i can t  l eve f  o f  r e l a ted  pa r t y  L ransacL jons  b r i ngs  i n to
ques t i on  the  re l i ab i l i t y  o f  t he  f i nanc la . I  i n fo rma t ion  submi t ted
by  Responden t .  Mr .  Mu ] l i n  f u r the r  no ted  tha t  t he re  were
add i t i ona f  i ssues  conce rn ing  the  accu racy  o f  t he  i n fo rma t ion  tha t
had  been  repo r ted .  I n  pa r t i cu la r ,  he  ques t i oned  whe the r
Responden t  was  a  "d i sso l ved  en t i t y . ,  i n  l i gh t  o f  t he  absence  o f .
t he  f i l i ng  o f  co rpo ra te  d i sso lu t i on  papers  and  the  s ta tus  o f
Responden t ' s  l easeho fd  i n te res t  i n  t he  rea l  p rope r t y  a t  i s sue .

Compfa inan t  a rgues  tha t  t he  f i nanc ia l  i n fo rma t ion  p rov ided
by  Responden t  i n  i t s  p rehear ing  exchange  s imp ly  does  no i  g i ve  a
re l - l ab f  e  v iew  o f  Responden t , s  f i nanc ia l  s ta tus .  I  ag ree .
Moreve r ,  Codp fa inan t  pe rsuas i ve l y  a rgues  tha t  t he  l ack  o f
ea rn ings  j n  Lhe  t ax  re tu rns  a l ong  w i t h  t he  s i gn i l i can t  f eve l  o f
" re la ted  pa r t y  t ransac t i ons , ,  b r i ngs  the  re l i ab i l i t y  o f  t he
f i nanc ia l  i n fo rma t ion  tha t  Responden t  has  submi t ted  i n to
gues t i on . l 5  1n  I i gh t  o f  che  pe rsuas i veness  o f  CompJa inanL ,  s
a rgumen ts  conce rn ing  the  accu racy  and  p roba t i ve  va lue  o f  t he
f i nanc ia l  documen ts  p ro l f e red  by -  Responden t ,  I  conc fude  rha r
Respondenc  c l ea r l y  has  no l  me t  i tS  bu rden  o f  n -ov ino  i r  c  ah i  l i t v -
t o -pav  de  t  ense ,

r5  Comp la inan t  no tes  i n  i t s  Mo t ion  fo r  Add i t i ona f  D iscove ry  o r
Mo t ion  In  L im ine  tha t  a  re fa ted  pa r t v  i s  de f i ned  as  a f f i l i a ted
compan i  es ,  p r i nc ipa l  owners  o f  t -he  company ,  o r  any  oLher  pa . r t y
w i th  wh ich  the  company  dea fs  where  one  o f  t he  pa r t i es  can
in f l uence  the  managemen t  o r  ope ra t i ng  po l i c i es  o f  t he  o the r .
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Moreove r ,  t he  EAB has  he ld  tha t  . 'An  en t i t y ,  s  f i nanc ia l l y
de func t  S ta tus  dOeS no t  nc r  qF  ha r  imnos r t i on  O t  t he  eCOnOmiC
bener i t  po r t i on  . r  

"  
; ; . ; i ; y : : , ; ; ' , , ; : ; 1  o j_z ,  sup ra  a t  661 .  Even

i f  an  en t i t y  i s  f i nanc ia l l y  de func t ,  i t  may  s t i f f  have  reaped
i l - f - go t ten  ga ins  f rom p rev ious  ma_ I feasance  tha t  may  enab le  i t ,  o r
l - t s  successo rs ,  t o  ob ta in  un fa i r  marke t  advan tages  a t  a  Ia te r
poan t .  See  f n  r e  B . J .  Ca rney  I ndus . , 7  E .A .D .  L ] , l , 209  (EAB  1997 )
( " t h e  e c o n o m j - c  b e n e f i I  n f  n a n n n m n r  i  - ^ ^ -
herps .ensu,. u :..,,1i'"i:rl:;"?T:iiT;'";:T:?:;":r:: ;rff:i::l ."
not obtain an economic advantage over their  compet i tors r^rho made
the  necessa ry  i nves tmen t  i n  env i ronmen la l_  comp l iance ' , , )  ( c i t a t ron
omi t ted )  ,  appeaL  d i sm issed ,  192  F .3d  917  (9 th  C i r .  1 ,ggg \  ,  vaca ted
as  moo t ,  200  F .3d  1222  (9 th  C j - r .  20OO) .

EPA' s Detertnination of pena].ty

Sec t i , on  9006(d )  (21  o f  RCRA,  p rov ides ,  i n  re levan t  pa r t ,  t ha t
any owner or operator of  an UST who fai ls to compfy with any
requ.rrement or standard promulgated by the EpA under sect ion 9003
of RCRA, or any requirement or standard of  a State prooram
approved  pu rsuan t  t o  Sec t i on  9004  o f  RCRA sha l_ l -  be  l i a6 le  fo r  a
c i v i l  pena l t y  no t  t o  exceed  $10 ,000  fo r  each  UST fo r  each  day  o f
vj-ol-at ion. Pursuant to the Civi l -  Monetary penalty Inf lat ion
Ad jus tmen t  Ru fe ,  UST v io ] -a t i ons  a re  subJec t  t o  new s ta tu to ry
max lmum c i v i l  pena l t i es :  911 ,000  subsequen t  t o  January  30 ,  1 ,gg j ,
and  $12 ,895  on  o r  a f t e r  Ma rch  15 ,  2004 .  40  C .F .n .  pa i t  fO  _
Ad jus tmen t  o f  C i v i f  Mone ta ry  pena l t i es  fo r  I n f l - a t i on .  Eo r
pu rposes  o f  assess ing  the  amoun t  o f  any  pena l t y ,  Sec t i on
9006(c )o f  RCRA requ i res  the  EpA to  take  i n to  accoun t  t he
serr-ousness of the violat ion and any good fai th ef forts to comp.ly
w i th  the  app l i cab le  requ i remen ts .

fn the instant matter,  Complai .nant,  s proposed penalty was
ca fcu la ted  us ing  the  gu ide l i nes  se t  f o r th  i n  t he  epA ,s  US i
Pena l t y  Po l i cy  and  the  Ad jus ted  C iv i l  Mone ta ry  pena l t y  f n f l a t i on
Ra tes .  Comp l -a inan t , s  RepJ -y  to  Responden t , s  p rehear ing  Exchange ,
Proposed  Exh ib i t  48  (SuppLemen ta l  Exh ib i t )  ( "Comp la inan t , s  Ex .
48 " ) ;  Mo t i on  f o r  De fau l t ,  A t t achmen ts  C ,  E ,  H ,  I .

.  The  s ta ted  pu rpose  o f  t he  UST pena f t y  po l i cy  i s  t o  i nsu re
tha t  pena l t i es  a re  assessed  i n  a  fa i r  and  cons i s ten t  manner  and
tha t  such  pena l t i es  se rve  to  de te r  po ten t i a l_  v io fa to rs  and  ass i s t
i n  ach iev ing  comp l iance .  UST pena l t y  po l i cv  a t  2 .  I n  o rde r  t o
ach ieve  these  goa ls ,  t he  pena l t y  mu l t  p fac l  t he  v io l -a to r  i n  a
worse  pos i t i on  economica l l y  t han  i f  i t  had  comp l ied  on  t ime .  f d .
a t  5 .  S u C h  d e t e r r e n c F  i  s  : r - h i  c r r a r l  h r r .  I  )  r a m . r \ r i
sisnir icanr 

".o'o*i"- i ." .rui" i i" .- . t i ' " i i rr I . ; '#; i l ; .  qained
from noncompliance (.. the economic benefi t  

"o*porr. i t , , ;  
,  uia Z\
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charg ing  an  add i t i onaL  amoun t ,  based  on  the  spec i f i c  v io . l a t ron
and  c i r cums tances  o f  t he  case ,  t o  pena l_ j - ze  the  v io l -a to r  f o r  no t
comp ly ing  w i th  the  faw  ( the  "g rav i i y -based  componen t , l .  I d .

EPA Penal ty Policy Cal'cuJ.ations

Jan  Sza ro ,  an  env i ronmen ta l  eng inee r  fo r  EpA Reg ion  I I I ,
RCRA Compfiance Enforcement Branch, who serves as an inspector
and  case  deve lope r  i n  t he  UST En fo rcemen t  p rog ram,  ca l cu ia ted  the
EPA 's  p roposed  pena l t y  o f  $193 ,539 .  A  de ta i l ed  ca l_cu la t i on  o f
the  p roposed  pena l - t y  was  se t  f o r th  i n  Comp la inan t , s  Exh ib i t  4g .
In  add i t i on ,  Comp la inan t  p ro f fe red  a  Dec l -a ra t i on  f rom M. r .  Sza ro
( "Sza ro  Dec . l a ra t i on , , ) ,  da ted  June  16 ,  2007 ,  i n  suppor t  o f  i t s

Mo t ion  fo r  De fau l t .  Mr .  Sza . ro  s ta tes ,  w i thou t  f u r the r
exp lana t i on ,  t ha t  he  ca l cu la ted  a  to ta f  p roposed  pena f t y  o f
$193 ,548  fo r  t he  f i ve  ( vs .  s i x )  v io la t i ons  L f r " rqed  i n  the
Compf ai-nt  and that v ia the UST penafty poJ_icy the amount was
capped  a t  f i ve  (5 )  yea rs  o f  v io la t i on ! ,  d "sp i t "  t he  on -go ing
na tu re  o f  t he  v i o l a t i ons .

fn  ca l - cu la t i ng  the  p roposed  pena l t y ,  Mr .  Sza ro  re l i ed  on  the
UST Penalty Pol icy and consulted the penalty matr ix set forth in
Appendix "A" of  the UST penalty pol icy (Matr ix Values for
Selected Viol-at ions of  Federaf Underqiound Sto.raqe
Regu la t i ons )  ( "Append ix  A . , )  .  He  cons ide red  the  f i c to rs  i den t i f i ed
in  the  UST Pena l t y  po l i cy :  t he  se r iousness  o f  t he  v io la t i on ;  t he
economic  bene f i t  t o  t he  v io l -a to r  resu l t i ng  f rom the  v io la t i on ;
the_  deg ree  o f  coopera t i on /noncoope  ra t i on ;  t he  deg ree  o f
w i , l l - f u lness  o r  neg l i gence ;  t he  h l s to ry  o f  noncompf iance i  and  any
o the r  f ac to rs  as  j us t i ce  may  requ i re .

Mr.  Szaro f i rst  addressed the gravi ty-based component under
the  UST Pena l t y  Po l i cy ,  wh ich  cons i t t s  o f -  f ou r  e leme i r t s :  1 )
Ma t r i x  Va fue ;  2 )  V i -  o la to r -Spec i f i c  Ad jus tmen ts  to  the  Ma t r i x
Vafue; 3) Environmental_ Sensi t iv i ty l , tu:_t ip:- ier  and 4 )  Days of
Noncomp l iance  Mu l t i p l i e r .  The  i n l t i a f  ma t r i x  va lue  i s  based  on
the fol lowing two cr i ter ia:  extent of  deviat ion from requirement
and actual  or potent ia l  harm, The extent of  deviat ion from
requ i remen t  i s  an  assessmen t  o f  t he  ex ten t  t o  wh ich  the  v io la t i on
deviates from UST statutory or regulatory requirements.  Actual
o r  po ten t i a f  ha rm i s  an  assessmen t  o f  t he  ] i ke l i hood  tha t  t he
vi-ol-at ion cou]-d or did resul t  in harm to human health or the
envj-ronment and/or has (or had) an adverse effect  on the
regu la to ry  p rog ram.

Mr .  Sza . ro  c l_ass i f i ed  each  o f  Responden t ' s  f i ve  UST
v io la t i ons  as  "ma jo r "  ex ten t  o f  dev ia t i on  and  "ma io r , ,  po ten t i a l
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f n  assess ing  the  pena f t y  ca l cu la t i on ,  Mr .  Sza ro  consu l ted
Appendix A to determine the ' .major-minor, ,  matr ix value for each
o f  t he  f i ve  v io ]a t i ons .  Fo r  examp le ,  Append ix  A  l _ i s t s  t he  ma t r i x
va lue  a t  $1 ,500  fo r  t he  v io ta t i on  o f  f a i l i nq  to  mee t  a l l -  t ank
upg rade  s tanda rds  pu rsuan t  t o  40  C .E .R .  S  29O.2L (b )  (Coun t  I ) .
In calcul-at ing the matr ix value for the three tanks at  each of
the  two  fac i l i t i es ,  Mr .  Sza ro  mu l t i p l i ed  $1 ,500  by  the  numlce r  o f
t anks  a t  each  f ac i l i t y  ( t h ree ) ,  r esu l t i ng  i n  a  f i gu re  o f  $4 ,500 .

Under  the  UST Pena l t y  po l i cy ,  t he  ma t r i x  va lue  i s  ad jus ted
by  the  l - i s ted  v io la to r -  spec i f i c  f ac to rs :  deg ree  o f
coopera t  i on /noncoopera t  i on ;  deg ree  o f  w i f f f u lness  o r  neg l i gence ;
h i s to ry  o f  noncomp l iance , .  and  o the r  un ique  fac to rs  as  j us t i ce  may
requ i re .  Acco rd ing  to  the  UST pena f t y  po l i cy ,  t he  p roposed
pena l - t y  can  be  i nc reased  up  to  50  pe rcen t  o r  dec reased  up  to  25
percen t  by  assess ing  responden t rs  coope  ra t i on  /non -  coopera t  i on .
Mr .  Sza ro  cons ide red  Responden t , s  f a i f u re  to  coopera t l  w i th
Compl-ainant by being non-responsive and evasive to Complainant,s
inqu i r i es  abou t  Responden t ' s  ownersh ip  o f  t he  USTs  in  ques t i on ,
co rpo ra te  s t ruc tu re ,  f i nanc ia l  hea l th /ab i  l  i t y_ to_pay ,  o r
environmental  compl iance record. Given the determined lack of

fo r  ha rm.16  Fo r  examp le ,  w i th  respec t  t o  Coun t  I ,  f a i l u re  to
p rov ide  co r ros i on  p ro tec t i on  f o r  USTS Nos .  1 ,  2 ,  3  , 1a ,  2a ,  and
3a  a t  t he  Fac i l i t i es ,  Mr .  Sza ro  conc fuded  tha t  t he  ex ten t  o f
dev ia t i on  was  ma jo r  as  fa i l u re  to  ope ra te  and  ma in ta in  a  ca thod ic
p ro tec t i on  sys tem fo r  uSTs  a t  a  fac i l - i t v  p resen ts  a  subs tan t i a l
dev ia t i on  f rom the  requ i remen ts  o f  t he  tS i  p rog ru* .
Add i t i ona l f y ,  Mr .  Sza ro  de te rm ined  tha t  t he  . ' po ten t i a l_  fo r  ha rm, ,
fo r  t hese  v io la t i ons  was  ma jo r  because  Responden t , s  f a i l u re  to
p ro tec t  t he  USTs ,  wh ich  a re  ove r  30  yea rs  o ld ,  cou fd  cause  a
subs tan t i aL  r i sk  to  human  hea f th  o r  l he  env i ronmen t  f rom an
unde tec ted  l eak .

15 The categories for extent of  devj_at ion from the requirements
are the fol lowing: 1) Major-  The vj-ofator deviates f  rbrn the
requarements of  the regulat ion or statute to such an extent that
there j -s substant ial  noncompl iance. An example is instal l ing a
ba re  s tee l  t ank  w i thou t  ca thod ic  p ro tec t i on ;  2 )  Modera te -  The
v io la to r  s ign i f i can t l y  dev ia tes  f i om the  requ i remen t  o f  t he
regul-at ion or statute,  but to some extent has implemented the
requirement as intended. An exampl-e is instal l ing improperly
constructed cathodic protect ion..  3) Minor- The violator deviares
s l i gh t l y  f rom the  regu la to ry  o r  s ta tu to . r y  requ i remen ts ,  bu t  mos t
o f  t he  requ i remen ts  a re  me t .  An  examp le  i s  f a i l i ng  to  keep  eve ry
maintenance record on property constr icted cathodi i  protect. ion.
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coopera t l -on ,  Mr .  Sza ro  ad jus ted  the  p roposed  pena l t y  by
i  n n r a r c i  6 ^  i  +  1 n  ^ ^ - ^ ^ - r* , , v  r J e r c e n t  f o r  e a c h  v i o l a t i o n .

W i  t h  r e s n e r - f  f  o  t h e  c l e o r e c  o f  w i  I  I  f r r ' l  n c q <  n r  n a n l  i  n c , n n o  1 .  h as s Y !  E s

UST Pena l - t y  Po l i cy  pe rm i t s  a  pena l t y  t o  be  i nc reased  up  to  50
percen t  o r  dec reased  up  to  25  pe rcen t .  Mr .  Sza ro  de te rm ined  tha t
i t  was  no t  c lea r  whe the r  t he re  was  w i l f  f u .Lness  o r  neq ] - i oence  on
R a q r r r 1 n a l a f i l -  .  c  n : r ] .  d ^  n ^  - l - l , , -so  no  ad ius tmen ts  were  war ran ted ,

As  fo r  t he  h i s to ry  o f  a  responden t ' s  noncomp l iance ,  t he  UST
Pena l t y  Po l i cy  pe rm i t s  a  pena f t y  t o  be  i nc reased  up  to  50
percen t .  Mr .  Sza ro  took  no t i ce  o f  two  p r i o r  EpA c i v i l
en fo rcemen t  ac t i ons  aga ins t  Super  Va lue ,  ano the r  o f  M ichae l
Da t t i J -o ' s  compan ies ,  and  tha t  PADEp has  p rev ious l y  i ssued  two
no t i ces  o f  v io l -a t i on  fo  COA( -  r cc : rd in . '  t he  USTS a t  t he
Faci f i t ies .  l tonethet ; ; " ; - ; ; . - i l . i I - iE. " rmined rhar  rhe coAC,s
history of  noncompl iance was not c lear to the extent to impose
any up!/ard adjustment to the proposed penalty,

Mr .  Sza ro  then  asse -qse . l  i -  ha  r rn i  r r r ra  fac to rs  i n  t h i s  case
wh ich  can  i nc rease  

" ; - ; ; ; ; ; ; " ; " ;  ; ; ; ; ; ; o  by  as  much  so  pe rcen t  o r
25  pe rcen t .  Mr .  Sza ro  conc luded  tha t  Comp la inan t  d id  no t
i den t i f y  any  un ique  fac to rs  i n  t h i s  case ,  so  no  ad jus tmen ts  were
war ran ted .

I n  a d d i t i o n  t o  f  h a  \ / i  . 1 l  : t -  ̂ r - c h a n i  F  j  6 -  a c l . i r r s t - m e n t s  t o  t h s
matr ix varue or  th"  ; ; ; " i ; ; - [ . " "a" I"*p; ; ; " ; ; ' ; ; : " ' I  u i " ' I " "" to. , .o
t he  fu r the r  ad jus tmen ts  based  on  po ten t i a l  s i t e -spec i f i c  impac ts
tha t  cou ld  be  caused  by  the  v io la t i ons .  such  ad j l s tmen ts  i ncLude
the  env i ronmen ta l -  sens i t i v i t v  mu f t i - p l i e r  ( *ESM. ) -  a  va . Iue  based
on  the  env i ronmen ta l -  sens i t i v i t v  assoc ia ted  w i th  the  l oca t i on  o t
the faci f i ty,  and the days of  nlncompfiance mutt iDl_ j_er
fac to rs  ( "DNM- )  -  a  va lue  based  on  the  du ra t i on  o f  i oncomp l iance ,

Mr .  Sza ro  de te rm ined  an  ESM o f  1 .?5  fo r  t he  F i f t h  S t ree t
fac i l i t y  and  an  ESM o f  1 .5  fo r  t he  Sco t run  fac i l i t y . l ?  Fo l l ow ing
this,  Mr.  Szaro made a further adjustment to account for the DNM,
determining Respondent 's noncomptiance exceeded four years and
s i x  mon ths .  Mr .  Sza ro  app l i ed  the  rnax imum DNM va lue  o f  6 .5 .
Inco rpo ra t i ng  the  fu r the r  i n f l a t i on  ad jus tmen t  mu l t i p l i e r ,  Mr .

' '  Mr .  Sza ro  consu f ted  repo r t s  f rom EpA Geo fog i s t ,  , Joe l  Hennessy .
and  EPA Tox i co log i - s t ,  E l i zabe th  eu inn .  on  the  adve rse
environmental  ef fects that the violat ions may have had, given the
sens i t i v i t y  o f  t he  l oca l  a rea  to  damage  posed  by  a  po ten t i a l  o . r
ac tua l -  re lease ,  Sza ro  Dec la ra t i on  a t  4 ,  ! 119 .
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Szaro  sp l i t  t he  DNM in to  the  pe r iod  o f  t ime  p reced inq  and  the
per iod  o f  t ime  fo l l ow ing  the  i n f l a t i on  ad jus imen t :  a  DNM va l_ue  o f
4 .5  fo r  t he  v io la t i on  p r i o r  t o  March  L5 ,  2OO4 and  a  DNM va l -ue  o f
2 .0  f o r  t he  pe r i od  o f  t ime  f o l l ow ing  March  15 ,  2004 .  Las t l _y ,  Mr .
Sza ro  accoun ted  fo r  t he  fn f l a t i on  Ru fe  Ad jus tmen t  Mu l t i p l i e r
( * IRAM" )  wh ich  i nc reases  pena l t i es  due  to  i n f l a t i on .  M i .  Sza ro
inco rpo ra ted  the  ad jus ted  IRAMS o f  1 .1  fo r  v io la t i ons  occu r r rng
a f t e r  Janua ry  30 ,  1997  bu t  be fo re  March  15 ,  2004  and  1 .2g95  f o r
v j -o la t i ons  occu r r i ng  a f te r  March  1 .5 ,  2004 .

Wl th  respec t  t o  t he  UST pena f t y  po l i cy ,  t he  to ta f  g rav i t y -
based component was calculated on the foj- lowing equat io; :
Gravi ty-Based Component:  Matr ix value x Number of  Tanks x
V io la to r -Spec i f i c  Ad jus tmen ts  x  Env i ronmen ta l  Sens i t i v i t v
MuL t ip l i e r  x  Days  o f  Noncomp l - i ance  Mu l t l p l_ ie r  x  t n f l a t i on  Ru le
Adjustment Mult ip l ier .  For exampfe, the calcul"at ion rendered. for
the  Coun t  I  v i o l -a t i on  a t  t he  f i f l h  S t ree t  Fac i l _ i t v  p roceeds  as
fo l l ows :  ( $1 ,500 )  x  ( 3  t anks )  x  ( 1 .1 )  x (1 .75 )  x t a .S l  x  ( r . 1 ) :
$42 ,8 ' 79  and  ($1 ,500 )  x  ( 3  t anks )  x  ( 1 .1 )  x  ( 1 .75 )  x  12 .O \  x
(1 .2895 )  =  522 ,341  wh i ch  adds  up  t o  $65 ,220  f o r  t he  To ta l  c rev i f v

Component.

F ina l l y ,  Mr .  Sza ro  rev iewed  anv  s iqn i f i can t  p ro f i t  f r om
Responden t ' s  noncomp l iance  to  ca fcu ia te  l he  Economic  Bene f i r -
Componen t  ( *EBC" ) .  Mr .  Sza ro  de te rm ined  tha t  Responden t  had  a
delayed expenditure for each viol-at ion. For examp]e, under Count
I  t he re  was  a  de layed  expense  o f  $10 ,000 ,  wh ich  i i  t f r e  ave rage
cos t  i n  t he  i ndus t r y  f o r  i ns ta l l i ng  a  p ipe  and  tank  impressed
a 1 r  r  r a r r  I  c \ r a l - 6 h  . F ^ Y  ^oJ .  Ls rL ,  r v r  L io r ros ion  p ro tec t  j - on  a t  t he  Fac i ] i t i es .  I n
th i s  case ,  Comp la inan t  used  a  39 .5  pe rcen t  t ax  ra te  to  ca l cu fa te
the EBC, which was then added to the gravi ty-based component.

In concfusion, I  f ind that Conplainant has met i ts burden of
establ- ishing i ts pr ima facie case and demonstrat ing the
appropr iateness of  the proposed penalty on defauft ,
Complainant 's penalty cal-cufat ion narrat ive included in the
supplemental  prehearing exchange and the dec.Iarat ion of  Mr.  Szaro
submit ted on Mot ion for Defauft  show that complainant considered
bo th  pena f t y  f ac to rs  i den t i f i ed  i n  Sec t i on  9006 tc )  o f  RCRA in
assess ing  the  p roposed  pena l t y ;  t ha t  i s ,  t he  . . se r i ousness  o f  t he
viol-at ion" and " any good fai th ef forts to cornply with appl icable
requ i remen ts . "  Fu r the r ,  t he  p roposed  pena l t y  i s -no t  c le i i f y
i ncons i s ten t  w i th  the  reco rd  o f  p roceed ing  o r  RCRA i t se l f ,  see  42
U .S .C .  S  9006 ;  40  C .F .R .  SS  22 .1_ ' t  ( c ) ,  22 .24 (a ) .  Acco rd ing t y ,  t he
p roposed  c i v i l  adm in i  s f r ^ f i  r r o  nan r ' t  r . ,  ^ r  g193 ,539  i s  assessed
agaans t  Responden t .
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3.

2 .

1 .

coNctusloNs oF LAW

Respondent is found to be in defauft  because i t  fa i led
to  appear  a t  t he  schedu led  hea r ing  on  May  g ,  2OO7 in
Ph i l ade lph ia ,  Pennsy l van ia  and  to  pu rsue  i t s  de fense ,
and the record does not show good cause why a defaul t
o rde r  shou ld  no t  be  i s sued .  40  C .F .R .  S  22 .17 (a ) .

De fau l t  by  Responden t  cons t i t u tes  an  admiss ion  o f  a f t
f ac t s  a l l eged  i n  the  Compfa in t  and  a  wa ive r  o f  i t s
r i gh ts  to  con tes t  such  fac tua l  a l - l ega t i ons  fo r  pu rposes
o f  t he  above -c i t ed  ma t te r  on f y .  40  C .F .R .  S  22 .17 ( ; ) .

Responden t  v io l -a ted  Sub t i t l e  I  o f  RCRA,  40  C .F .R .  S
280 .27 ,  and  25  Pa .  Code  S  245 .422  w i t i n  respec t  t o  USTs
Nos .  1 ,  2 ,  3 ,  I a ,  2a ,  and  3a  a t  t he  Fac i l i t i e s  by
fai l ing to comply with the performance standards for
ex i s t i ng  UST sys tems ,  as  app l i cab le ,  requ i r i ng
co r ros ion  p ro tec t i on .

Responden t  v io la ted  Sub t i t ] e  f  o f  RCRA,  40  C .F .R .  S
280 .40 - . 41 (a )  and  . 43 ,  and  25  pa .  Code  S  245 .447 -
.442 (7 )  and .444  w i t h  r espec t  t o  USTs  Nos .  l  and  2a  a t
the  Eac i l " i t i es  by  fa i l i ng  to  p rov ide  re lease  de tec t i on
fo r  t hese  USTS,

Responden t  v io la ted  Sub t i t f e  I  o f  RCRA,  40  C .F .R .  S
28O.4 ] - ( b )  ( 1 ) ,  and  25  pa .  Code  S  245 .442 (2 )  ( i )  by
f r i I i - ^  + ^  h - ^ . , i - l ^  -Lv  r r r vv tue  .0e thods  o f  re lease  de tec t i on  fo r  t he
underground piping associated with the UST svstems for
USTs  Nos .  1  and  2a  a t  t he  Fac i l i t i es .

Respondent fai led to meet i ts burdens of presentat ion
and  pe rsuas ion  on  the  de fense  o f  ab i l i t y  t o  pay .  40
C .  F .  R .  S  22 ,24  (a )  .

The  p roposed  c l v i l  admin i s t ra t i ve  pena l t y  o f  $193 ,53g
is  app rop r ia te .  The  p roposed  penaL ty  i s  no t  c lea r l y
inconsistent wi th the record of  proc-eding or RCRA. 42
U .S .C .  S  9006 ;  40  c .F .R .  SS  22 .17 (c )  ,  22 .24 (a ) .
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ORDER

Responden t  i s  f ound  to  be  i n  de fau l t  and ,  acco rd ingJ ,y ,
i s  f ound  to  have  v io fa ted  Sub t i t f e  I  o f  RCRA,  42  U .S .C .
SS 6991-6991- i ,  t he  Eedera l  regu la t i ons  p romu l -ga ted
the reunde r  se t  f o r t h  a t  40  C .F .R .  pa r t  2AO,  and  t he
author ized regulat ions of  the Cof imonwealth of
Pennsylvania Underground Storage Tank program set forth
a t  25  Pa .  Code  Chap te r  245  as  cha rged  i n  the  Comp la in t .

Responden t ,  Cen tu ry  O i l  Acqu is i t i on  Corp . ,  i s  assessed
a  c i v i l  admin i s t ra t i r re  nane l  i -  r ,  ^ f  s l q?  538 .

Palrment of  the ful- l  amount of  th is c iv i l  penalty shal l
be  made  w i th in  th i r t y  (30 )  days  o f  t he  se rv i ce  da te  o f
the  f i na f  o rde r  by  submi t t i ng  a  cash ie r ,  s  check  o r
ce r t i f i ed  check  i n  t he  amoun t  o f  $193 ,538  payab le  t o
the  "T reasu re r ,  Un i ted  S ta tes  o f  Amer j - ca , , ,  and  ma i fed
to :

5.

Mel-Lon Bank
EPA Reg ion  3
Reg iona l  Hear ing  C1erk
P .  O .  Box  36051 -5
P l t t sbu rgh ,  PA  152  51

A  t ransmi t ta l  l - e t t e r  i den t i f y i ng  the  sub jec t  case  and
EPA docke t  number  (RCRA-03-2006-OO8B)  as  we l l  as
Respondent 's name and address, must accompany the
check .

I f  Responden t  f a i f s  t o  pay  the  pena l - t y  w i th in  the
p resc r ibed  s ta tu to ry  pe r iod  a f te r  t he  en t r y  o f  t he
Orde r ,  i n te res t  on  the  c i v i l  pena l t y  may  be  assessed .
See  31  U .S .C .  S  3?17 ;  40  C .F .R .  S  13 .11 .

AlpeaL Riqhts

Th is  De fau l t  O rde r  cons t i t u tes  an  In i t i a t  Dec i s ion  as
^ - ^ . ' j  - l ^ r  ' i i  , ^  ^  F  rp ruv . | . qeu  - r n  z tu  u . t .R .  S  22 .L1  ( c ) .  pu rsuan t  t o  40  c .F .R .  ss
22 -2 '7  ( c )  and  22 .30 ,  t h i s  rn i t i a l  Dec i - s ion  sha l l  become the  F ina l -
Order of  the Agency, unless an appeal is f l l -ed with the
Environmentaf Appea]s Board wlthin thir ty (30) days af ter the
service of  th is Order,  or the Environmenial  Appeals Board elects,
sua  spon te ,  t o  rev iew  th i s  Dec i s ion .

3.
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COMPLIAIICE ORDER

Responden t  i s  he reby  ORDERED,  pu rsuan t  t o  au tho r i t y  i n
Sec t i on  9006 (a )  o f  RCRA/  42  U .S .C .  S  6991e la ) ,  40  C .F .R .  SS
22 .21  (a )  a^d  22 .37  (b ) ,  and  based  on  t he  f o rego ing  deLe rm inaL ion
o f  v i o l ac i ons ,  Lo  comp ly  w i t h  a f l  t he  requ la to r y  r equ i remen ts  se r
fo r th  i n  t he  Comp l iance  Orde r  con ta ined  i n  the  Comp la in t ,
i nc lud ing ,  bu t  no t  f im i ted  to  c losu re  and  remed ia t i on .  A  de fau l t
o rde r  requ i r i nq  comp l iance  o r  co r rec t i ve  ac t i on  becomes  e f fec t . i ve
and  en fo r ceab le  w j rhouL  f u rLhe r  p roceed ings  on  Lhe  da te  t he
de fau f t  o rde r  becomes  f i na l  unde r  40  C .F .R .  S  22 .2 ' 7  ( c ) .

Judge

Dated :  Sep tember  T1  ,  2001
Wash ing ton ,  DC

Barba ra  A .  Gunn i
A d m i n i s t r a t i v e  L a w

. ) I
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